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Negligent Investigation 

 

The Supreme Court of Canada is sending 

mixed signals about the liability of 

professional regulators. In 2001 it released 

a pair of decisions indicating that 

professional regulators would rarely if ever 

be held liable for negligence: Cooper v. 

Hobart, 2001 SCC 79, Edwards v. Law 

Society of Upper Canada, 2001 SCC 80. 

The court reasoned that imposing liability 

for negligence upon regulators would create 

a “chill” that might render regulators 

unable or unwilling to perform their 

mandate effectively for fear of being sued. 

The court was also concerned about second 

guessing policy and discretionary decisions. 

 

However, three years later the same court 

found a professional regulator liable for 

failing to act promptly on information that 

indicated the public was at risk of harm: 

Finney v. Barreau du Québec, 2004 SCC 

36. While these cases dealt with harm to 

third parties (as opposed to regulated 

members), existing case law suggested that 

members would have an even greater 

challenge in successfully suing their 

regulator for actions taken in good faith. 

 

Earlier this month the Supreme Court ruled 

on whether there was a cause of action for 

negligent investigation: Hill v. 

Hamilton‑ Wentworth Regional Police 

Services Board, 2007 SCC 41. The case 

involved the police investigation of criminal 

charges, not a professional regulator. 

However, because the case rejected the 

regulatory “chill” argument, it will still be of 

significant interest to regulators. 

 

The official case summary described the 

facts as follows: 

 

Hill was investigated by the police, 

arrested, tried, wrongfully convicted, 

and ultimately acquitted after spending 

more than 20 months in jail for a crime 

he did not commit. Police officers 

suspected that Hill had committed 10 

robberies. The evidence against Hill 

included a tip, a police officer’s photo 

identification of Hill, eyewitness 

identifications, a potential sighting of 

Hill near the site of one of the 

robberies, and witness statements that 

the robber was aboriginal. During their 

investigation, the police released Hill’s 

photo to the media. They also asked 

witnesses to identify the robber from a 

photo lineup consisting of Hill, who is 
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an aboriginal person, and 11 similar 

looking Caucasian foils. The police, 

however, also had information that two 

Hispanic men, one of whom looks like 

Hill, were the robbers.  

 

Two similar robberies occurred while 

Hill was in custody. Hill was charged 

with 10 counts of robbery but 9 charges 

were withdrawn before trial. Trial 

proceeded on the remaining charge 

because two eyewitnesses remained 

steadfast in their identifications of Hill. 

Hill was found guilty of robbery. He 

appealed and a new trial was ordered. 

Hill was acquitted at the second trial 

and brought a civil action that included 

a claim in negligence against the police 

based on the conduct of their 

investigation.  

 

The court began by clearly stating that 

negligent investigation can result in a 

successful lawsuit. 

 

I conclude that police are not immune 

from liability under the Canadian law of 

negligence, that the police owe a duty 

of care in negligence to suspects being 

investigated, and that their conduct 

during the course of an investigation 

should be measured against the standard 

of how a reasonable officer in like 

circumstances would have acted. The 

tort of negligent investigation exists in 

Canada, and the trial court and Court of 

Appeal were correct to consider the 

appellant’s action on this basis. The law 

of negligence does not demand a perfect 

investigation. It requires only that 

police conducting an investigation act 

reasonably. When police fail to meet 

the standard of reasonableness, they 

may be accountable through negligence 

law for harm resulting to a suspect. 

 

The court went on to distinguish this case 

from Cooper and other cases where persons 

other than the “suspect” claim they were 

harmed by a negligent investigation. While 

not ruling out liability in those 

circumstances, the court indicated its ruling 

would not presume liability where third 

persons were harmed. 

 

The court was also concerned about the 

significant consequences that might flow 

from a wrongful conviction flowing from 

negligent investigation: 

 

The personal interest of the suspect in 

the conduct of the investigation is 

enhanced by a public interest. 

Recognizing an action for negligent 

police investigation may assist in 

responding to failures of the justice 

system, such as wrongful convictions or 

institutional racism. The unfortunate 

reality is that negligent policing has 

now been recognized as a significant 

contributing factor to wrongful 

convictions in Canada. While the vast 

majority of police officers perform their 

duties carefully and reasonably, the 

record shows that wrongful convictions 

traceable to faulty police investigations 

occur. Even one wrongful conviction is 

too many, and Canada has had more 

than one. Police conduct that is not 

malicious, not deliberate, but merely 

fails to comply with standards of 

reasonableness can be a significant 

cause of wrongful convictions. 

 

In addressing the concern about regulatory 

chill, the court stated: 
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First, the argument that a duty to take 

reasonable care toward suspects 

conflicts with an overarching duty to 

investigate crime is tenuous. The 

officer’s duty to the public is not to 

investigate in an unconstrained manner. 

It is a duty to investigate in accordance 

with the law…. 

 

In theory, it is conceivable that police 

might become more careful in 

conducting investigations if a duty of 

care in tort is recognized. However, 

this is not necessarily a bad thing. The 

police officer must strike a reasonable 

balance between cautiousness and 

prudence on the one hand, and 

efficiency on the other. Files must be 

closed, life must move on, but care 

must also be taken. All of this is taken 

into account, not at the stage of 

determining whether police owe a duty 

of care to a particular suspect, but in 

determining what the standard of that 

care should be. 

 

Interestingly, the court found that there was 

no negligence in the facts of the Hill case: 

 

I therefore conclude that although 

Detective Loft’s decision not to 

reinvestigate can be faulted, judged in 

hindsight and through the lens of 

today’s awareness of the danger of 

wrongful convictions, it has not been 

established that Detective Loft breached 

the standard of a reasonable police 

officer similarly placed. 

 

It is far from certain that this case will 

apply to regulators. Regulators often have a 

statutory immunity from liability for actions 

taken in good faith. Also, the context of 

wrongful convictions leading to 

incarceration places those investigations in 

a different category of seriousness than, 

say, disciplinary proceedings. Also, few 

disciplinary cases turn on identification 

evidence of pure credibility (with some 

notable exceptions). Most disciplinary 

matters are contested on the precise limits 

of the professional standard, which is not 

an investigatory issue.  

 

However, regulators need to consider the 

possibility that they too might be held liable 

for negligent investigation. As a result they 

should consider taking some proactive 

measures including the following: 

 

1. Carrying adequate liability insurance. 

2. Ensuring that senior staff supervises 

investigations. 

3. Using professional investigators where 

feasible. Even where a member of the 

profession must be part of the 

investigative team because of the 

technical nature of the issues under 

investigation, consider pairing him or 

her with a professional investigator. 

4. Where possible, using a statutory 

committee to screen whether an 

investigation should be referred to 

discipline.  

5. In a questionable case, perhaps obtain a 

“prosecutorial viability opinion” from 

the lawyer who would be prosecuting 

the matter before making a formal 

referral to discipline. 

6. Using pre-hearing conferences and 

other forms of informal resolution as 

another opportunity to gauge the 

strength of a case before the hearing 

starts. 
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7. Remaining open minded about 

withdrawing allegations in suitable 

cases. Steadfastness is not always a 

virtue. 

8. Additional training of all those involved 

in the complaints and resolution 

process. 

 

A copy of the Hill case can be found at: 

www.canlii.org/en/ca/scc/doc/2007/2007sc

c41/2007scc41.html.  
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