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WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Corporate Reform 

 

The Ontario government is in the process 

of reforming the Corporations Act. The 

Corporations Act applies to non-profit 

corporations in Ontario. Some regulators 

are incorporated under that statute. Even 

those that are not often look to that Act for 

guidance in corporate law and governance 

matters. The Corporations Act (CA) has not 

seen major reform for decades. 

 

On August 22, 2007 the Ministry of 

Government Services released its second 

consultation paper on the topic. A third one 

is expected in the new year. Some of the 

issues covered by this consultation paper 

will be of interest to regulators, whether or 

not they are directly covered by the statute. 

 

Qualification of Directors 

 

Almost all regulators have a Board, 

sometimes called a Council. “Under the 

CA, a director must be a member of the 

corporation [s.286(1)], eighteen years of 

age or older [s.286(4)], and not an 

undischarged bankrupt [s.286(5)]. No other 

requirements exist.”  

 

Consideration is being given to establishing 

additional requirements including some sort 

of good character requirement and ensuring 

that all directors are individuals (i.e., no 

corporate directors).  

 

 

Meetings of Directors 

 

“It is common for modern corporate 

organizational statutes to set out a code 

governing directors’ meetings. However, 

the CA provides very little on the matter of 

meetings of directors except for provisions 

on quorum [s.283(3) and s.288], place 

[s.82], and electronic or telephone meetings 

[s.283(3.1)]. Inclusion of a comprehensive 

set of rules governing the calling and 

conduct of directors’ meetings would 

provide a clear set of rules by which 

directors would have to abide.” 

 

Of particular interest is whether there 

should be a minimum notice for meetings 

(say 10 days) and whether the notice should 

specify the topics that will be covered at the 

meeting. The latter issue is difficult for 

regulators who often deal with late breaking 

developments that may not permit long 

notice periods. Should that be dealt with by 
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some mechanism to add items to the 

agenda? 

 

Removal and Resignation of Directors 

 

“Under the CA, members may remove a 

director by a two-thirds vote before the 

expiration of his/her term and may by 

majority vote elect a replacement for the 

remainder of the term at the same meeting 

[s.67(1)]. No provisions exist to govern the 

resignation of directors.” 

 

For regulators the issue of removal of 

directors by members is a challenging one 

as it may disincline directors to make hard 

decisions in the public interest that might 

result in their removal. The consultation 

paper proposes that rather than requiring a 

two-thirds vote that a majority vote should 

be sufficient to remove a director. That 

change would only aggravate the problem 

for regulators. Affected regulators might 

wish to make submissions on this point. 

 

Many regulators have by-laws that permit 

the remaining directors to remove a 

director for failing to attend at meetings or 

acting improperly. 

 

The consultation paper also suggests that 

directors should be able to give public 

reasons for why they resign as directors. 

 

Directors’ and Officers’ Liability 

 

This issue is always a difficult one for 

regulators. Some regulatory statutes 

provide immunity from liability for actions 

taken in good faith. At common law a 

similar protection may apply for policy or 

regulatory decisions. Regulators covered by 

the CA should ensure their common law 

immunity is not affected by these proposed 

amendments. The consultation paper 

contemplates broader liability for directors 

and officers: 

 

“Currently, the Corporations Act (CA) 

lacks provisions that set out the duty and 

standard of care, and defences against 

liability applicable to directors and officers. 

Directors may be personally liable for 

losses from breach of their fiduciary duties, 

conflict of interest, fraud, negligence, or 

criminal behaviour. Directors may also be 

personally liable for up to six months of 

unpaid wages owing by a corporation when 

the corporation becomes insolvent [s.81]. 

 

Several considerations should be taken into 

account when considering the issue of 

liability for directors/officers of not-for-

profit corporations. The not-for-profit 

sector is concerned with possible 

difficulties in recruiting and retaining 

qualified directors and officers in the face 

of the increasing potential for liability due 

to the wide range of activities in which not-

for-profits are now engaged. It has also 

been suggested that there is an inherent 

unfairness in finding a person or 

organization who performs valuable public 

services as a volunteer to be liable. A 

reasonable liability regime for directors and 

officers should balance the need for 

directors and officers to be treated fairly 

with the need for accountability to those 

who suffer losses from breaches of duties 

by directors and/or their not-for-profit 

corporations.” 

 

Conflicts of Interest 

 

Conflicts of interest by officers and 

directors are a challenge for regulators. The 
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consultation paper identifies the following 

issues: 

 

“The CA provides a statutory process for a 

director to disclose a situation in which he 

or she has a direct or indirect interest in a 

contract with the corporation. The 

provision includes an offence wherein if the 

contract was voidable by reason of the 

director’s interest, he or she is liable upon 

conviction to a fine of up to $200. This 

provision does not apply to officers. [s.71] 

 

A leading textbook on the law of charitable 

and not-for-profit organizations [Bourgeois, 

Donald J., The Law of Charitable and Not-

for-Profit Organizations, 2002] 

recommends that a conflict of interest 

policy contain the following elements: 

 

• definition of what constitutes a conflict of 

interest; 

• what information must be disclosed about 

a conflict of interest, considering that some 

information may be quite sensitive; 

• to whom the information must be 

disclosed; 

• the remedies available to address a 

conflict; 

• penalties for breach of the conflict of 

interest policy; and 

• disclosure of information to members of 

the corporation, and anyone else needing to 

know about the conflict (e.g., auditor, 

etc.).” 

 

For regulators, this focus on directors 

(rather than also including employees and 

committee members ) may be insufficient 

for their purposes. More importantly, the 

focus of the consultation paper on 

contractual conflicts of interest (excluding 

appearance of bias concerns and conflicts 

based on affiliations with self-interest 

organizations) may undermine the integrity 

and reputation of the regulator. 

 

To see a copy of the consultation paper go 

to: 

www.gov.on.ca/MGS/graphics/166168.pdf 

 

For more information about the 

consultation process, go to: 

www.gov.on.ca/MGS/en/AbtMin/166166.h

tml. Comments are due by December 31, 

2007.  
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