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Concerning Complaints 

 

One frequent difficulty for complaints 

committees is dealing appropriately with 

complaints that raise concerns that are 

troubling but do not appear to warrant a 

referral to discipline. Indeed, many 

regulators try to avoid using the discipline 

process for minor behavioural (e.g., 

rudeness) or practice concerns (e.g., 

questionable exercises of professional 

judgment). Discipline tends to be reserved 

for serious matters of dishonesty, breach of 

trust or intractable incompetence. 

 

Since complaints committees do not 

conduct hearings and really only perform a 

screening function (as to what cases should 

go to a full discipline hearing), they should 

not make findings of wrongdoing. But then 

what should be done about complaints that 

raise concerns? 

 

Some guidance has been given in the recent 

Ontario Divisional Court case of Botros v. 

Health Professions Appeal and Review 

Board (unreported, August 15, 2007). Dr. 

Botros faced three complaints about the 

operation of his sleep disorder clinics. 

Investigation of the three complaints 

indicated a recurring concern of 

questionable clinical choices and of 

rudeness to clients. The Complaints 

Committee did not feel that a discipline 

hearing was warranted but wanted to 

address these concerns. 

 

Issuing a Caution 

 

For the rudeness concerns the Committee 

issued a caution to Dr. Botros. The 

Divisional Court supported this as an 

appropriate way of addressing 

communication concerns. The Court 

condoned the consideration of the recurring 

nature of the communication concern over 

three separate complaints and to the 

investigator during the investigation itself. 

The Court felt that considering this sort of 

information, even though it originated from 

outside of the complaint itself, was not 

inappropriate at least for the purpose of 

considering whether some action ought to 

be taken. 

 

The Court did not express concern about 

the imposition of a caution. This is despite 

the fact that the Complaints Committee 

viewed a caution as a serious matter that 

reflected disapproval of the member’s 

conduct and the need for improvement. 

Clearly the Complaints Committee can go 
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some way into expressing concerns about 

the conduct without making a finding of 

wrongdoing. 

 

Remediation 

 

Even more interesting was the Court’s 

consideration of the referral of Dr. Botros 

to the Quality Assurance Committee for 

assessment of his clinical abilities and 

possible remediation. Dr. Botros disputed 

the concerns expressed by patients and the 

investigator about the nature of his practice. 

In fact he provided the Complaints 

Committee an expert opinion stating that 

his practice met generally accepted 

standards. 

 

The Court accepted that, despite these 

denials and supporting expert evidence, the 

Complaints Committee still could go so far 

as to determine that further review of his 

practice was required. Again the Court 

condoned the use of practice concerns in 

one complaint to support the need to take 

action on practice concerns of another 

complaint.  

 

Further, the Court did not find the referral 

to the Quality Assurance Committee to be 

punitive or inappropriate. The Quality 

Assurance Committee had the right to 

assess Dr. Botros’ broader practice and, if 

deficiencies were identified, to require him 

to undertake certain remedial action. In an 

extreme case it could identify certain 

concerns to another committee for formal 

investigation and possible discipline 

(although the evidence gathered by the 

Quality Assurance Committee could not be 

used against Dr. Botros at the discipline 

hearing).  

 

Trend Towards Remediation Orders by 

Screening Committees 

 

This decision is supportive of a recent trend 

in professional regulation to permit 

screening committees to require that 

educational or remedial measures be taken. 

Such mandatory remediation can be 

imposed despite the fact that the member 

disputes the allegations and despite the fact 

that no hearing has been held or finding of 

wrongdoing has been made. This power 

already exists for real estate professionals 

and will soon be available for motor vehicle 

dealers, funeral directors, health 

professionals and others.  

 

Some practitioners may find this power 

concerning, especially when they feel they 

have done nothing wrong, and it is possible 

to abuse this authority. However, it does 

provide a reasonable alternative to the 

almost all or nothing approach (dismissal or 

referral to discipline) that often exists now.  

 

Will this new authority impose a higher 

obligation of procedural fairness on the 

screening committee? Perhaps, but not 

necessarily. The Court in the Botros  case 

noted that the Quality Assurance 

Committee contained certain procedural 

safeguards including the right to comment 

on identified concerns and at least some 

proposed decisions before they were made. 

However, the court did not conclude that 

the screening committee had to make full 

disclosure of its entire file. 

 

In Botros the member had not been given 

the entire investigation file. In particular he 

had not been given witness statements from 

third parties. In fact the Health Professions 

Appeal and Review Board, which reviews 
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Complaints Committee decisions, had 

balanced the competing interests of the 

member to fully participate in the review 

process against the rights of the third party 

witnesses and concluded that in some 

instances the rights of the witnesses took 

priority. The Court relied on the case of 

Silverthorne v. Ontario College of Social 

Workers and Social Service Workers 

(2006), 264 D.L.R. (4th) 175 (Ont.Div.Ct.) 

to find that the duty of fairness at the 

screening level does not require full 

disclosure. 

 

Botros should encourage regulators to be 

more creative in dealing with cases where 

some concerns are raised but a referral to 

discipline is not warranted. 


