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FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Expert Evidence 

Part 2 – Hearing Process 

 

“Expert Witness: Friend of the Court or 

Hired Gun” was the title of presentation put 

on last month for professional regulators by 

the Federation of Health Regulatory 

Colleges of Ontario. Previously Grey Areas 

reviewed the duty of neutrality for expert 

witnesses. In this issue we discuss how 

expert evidence is managed at a hearing. 

 

Expert testimony has two parts. The first 

stage is to determine whether to receive the 

opinion. That stage is called “qualifying” 

the expert. The second stage is hearing the 

opinion evidence. 

 

Qualifying the Expert 

 

Most of the time a tribunal will receive an 

expert’s opinion tendered by one side or the 

other even if it has doubts about the value 

of the evidence. Generally a tribunal is 

taking a greater risk of reversal on appeal if 

it declines to hear the witness at all than if 

it receives the evidence and gives little 

weight to it. However, there will still be 

occasions where a tribunal should refuse to 

even hear the evidence. 

 

The process of “qualifying” an expert is 

like a mini-hearing. The party calling the 

witness asks the expert questions 

demonstrating the expertise of the witness 

in a particular area. That expertise can be 

obtained by study or experience (usually 

both) and can be verified by such indicators 

as published books or articles (particularly 

if they are peer-reviewed), invited speeches 

or presentations, professional awards or 

recognitions, and previous acceptance by a 

court or tribunal as an expert witness in the 

area. It is important for the party calling the 

expert to clearly indicate the field or area in 

which the expert will be asked to express 

an opinion. 

 

The other party then is given the 

opportunity to challenge the expertise of the 

expert. Generally this is done by cross-

examining the expert. Sometimes the 

challenge is genuine (i.e., being a true 

attempt to persuade the tribunal not to 

receive the evidence). More commonly, the 

challenge is simply to lay the groundwork 

for later arguments as to why the expert’s 

evidence should not be given much weight. 

 

After any re-examination, the tribunal then 

has to determine whether to receive the 

evidence. This decision is based on the 
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Mohan criteria. These criteria were 

established by the Supreme Court of 

Canada in a 1994 decision. Dr. Mohan, a 

physician, was charged with sexually 

assaulting four young women patients aged 

13 to 16. He wanted to call expert evidence 

that the type of person who would engage 

in such conduct would likely have one of a 

very few psychiatric conditions, none of 

which Dr. Mohan possessed. A summary 

of the Supreme Court’s analysis as to 

whether expert evidence should be admitted 

is as follows: 

 

Admission of expert evidence depends 

on the application of the following 

criteria:  (a) relevance; (b) necessity in 

assisting the trier of fact; (c) the 

absence of any exclusionary rule; and 

(d) a properly qualified expert.  

Relevance is a threshold requirement to 

be decided by the judge as a question of 

law.  Logically relevant evidence may 

be excluded if its probative value is 

overborne by its prejudicial effect, if 

the time required is not commensurate 

with its value or if it can influence the 

trier of fact out of proportion to its 

reliability.  The reliability versus effect 

factor has special significance in 

assessing the admissibility of expert 

evidence.  Expert evidence should not 

be admitted where there is a danger that 

it will be misused or will distort the 

fact‑ finding process, or will confuse 

the jury. 

 

Expert evidence, to be necessary, must 

likely be outside the experience and 

knowledge of a judge or jury and must 

be assessed in light of its potential to 

distort the fact‑ finding process.  

Necessity should not be judged by too 

strict a standard.  The possibility that 

evidence will overwhelm the jury and 

distract them from their task can often 

be offset by proper instructions.   

Experts, however, must not be 

permitted to usurp the functions of the 

trier of fact causing a trial to degenerate 

to a contest of experts. 

 

Expert evidence can be excluded if it 

falls afoul of an exclusionary rule of 

evidence separate and apart from the 

opinion rule itself.  The evidence must 

be given by a witness who is shown to 

have acquired special or peculiar 

knowledge through study or experience 

in respect of the matters on which he or 

she undertakes to testify. 

 

The court rejected the evidence of the 

expert in the Mohan case because it was not 

convinced that there was scientific 

consensus that only persons with a certain 

psychiatric conditions would sexually 

assault young women in this way. R. v. 

Mohan, [1994] 2 S.C.R. 9 can be found at: 

www.canlii.org.  

 

Hearing Expert Opinions 

 

Once qualified, the expert’s evidence is 

heard much like that of any other witness. 

The party calling the expert examines him 

or her in-chief. It is important for the 

factual basis for the expert opinion to be 

clearly set out. This can be done by the 

lawyer posing a hypothetical question to the 

expert (e.g., assume that a practitioner was 

presented with the following information 

from a client, … what minimum steps must 

be taken by the practitioner?). Or the expert 

witness can state the facts upon which he or 

she is basing the opinion.  
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The expert is then cross-examined by the 

other side. While the cross-examination can 

go directly to the validity of the opinion 

expressed, it is more often directed towards 

the assumptions underlying the opinion. 

One way of testing the neutrality of the 

expert is to see if he or she is willing to 

change the opinion if the underlying 

assumptions are altered. The expert could 

also be confronted with differing views 

published in the professional literature 

either by the expert himself or herself or by 

another recognized authority. The expert 

could also be cross-examined on areas of 

pure credibility (e.g., partiality, motivation, 

connection to a party, etc.).  

 

Regulators call expert witnesses on 

standards of practice in discipline hearings 

(even though the professional members of 

the panel may already know the standard) 

because the courts have said it is usually 

necessary to do so. The leading case is 

Reddall and College of Nurses of Ontario 

(1983), 42 O.R. (2d) 412 (C.A.). The 

reason such expert evidence is called is 

fairness. It is not fair to the member for the 

tribunal to rely on unspoken assumptions 

when judging the member’s conduct. There 

is no opportunity for the member to 

respond to those unspoken assumptions. 

Also, it is unfair to the public members of 

the tribunal or the appellate court if there is 

no expert evidence led on the issue of 

standards of practice. 

 

A tribunal is not required to accept the 

expert opinion of a witness even though the 

tribunal ruled the witness as qualified. 

Similarly, a tribunal does not need to accept 

an expert opinion simply because it was 

uncontradicted. The tribunal is permitted to 

disregard an expert opinion that it finds 

unpersuasive. However, the tribunal should 

be able to articulate why it did not accept 

the opinion (e.g., it was based on an 

incorrect factual assumption, the witness 

was not neutral and impartial, the opinion 

was unnecessary to determine the 

allegations, the opinion was implausible for 

some reason, etc.).  

 

At the Federation presentation there was 

some discussion as to how a tribunal can 

use its own expertise. The consensus of the 

presenters was that the tribunal members 

may use their expertise to understand and 

evaluate the opinion evidence but should 

not use their expertise to substitute their 

views for that of the expert. For example, 

tribunal members can use their own 

expertise to understand technical terms or 

to understand how a professional record is 

organized. But the panel should not use 

their expertise to conclude that the standard 

of practice is x, not y as stated by the 

witness.  

 

Expert evidence is an important component 

of many regulatory hearings and familiarity 

with the handling of such evidence is useful 

for any tribunal member. 


