
Steinecke Maciura LeBlanc 
September  2006 

No. 103 
 

A COMMENTARY ON LEGAL ISSUES AFFECTING PROFESSIONAL REGULATION 

 

 
 

FOR MORE INFORMATION 
This newsletter is published by Steinecke Maciura LeBlanc, 
a law firm practising in the field of professional regulation.  
If you are not receiving a copy and would like one, please 
contact: 

Richard Steinecke 
Steinecke Maciura LeBlanc 

Law Chambers, University Centre 
Suite 2000, 393 University Avenue 

Toronto, Ontario  M5G 1E6 
Telephone:  416-626-6897 Facsimile:  416-593-7867 

E-Mail:  rsteinecke@sml-law.com 

 

Grey Areas is also available on our 
website: www.sml-law.com. Some back 
issues are also available. 

WANT TO REPRINT AN ARTICLE 
A number of readers have asked to reprint 
articles in their own newsletters.  Our policy 
is that readers may reprint an article as 
long as credit is given to both the 
newsletter and the firm.  Please send us a 
copy of the issue of the newsletter that 
contains a reprint from Grey Areas. 

 

Litigation Privilege: 

Are Regulators At Increased Risk? 

 

Earlier this month the Supreme Court of 

Canada released an important decision 

about the limits of the “litigation 

privilege”. The decision has raised concern 

that regulators will be at increased risk of 

civil liability. However, a close reading of 

the case indicates that it will have minimal 

impact on regulators. 

 

In Blank v. Canada (Minister of Justice), 

2006 SCC 39, Mr. Blank had problems 

with the government. The Crown laid 13 

charges against him and his company for 

regulatory offences under the Fisheries Act, 

and under anti-pollution legislation. Five of 

the charges alleged pollution of the Red 

River and another eight alleged breaches of 

reporting requirements. Eventually all 

charged were quashed. Mr. Blank sued the 

government for fraud, conspiracy, perjury 

and abuse of its prosecutorial powers. 

 

To assist his claim he sought disclosure of 

all information related to the government’s 

investigation and prosecution of him. The 

government refused on the basis of solicitor 

and client privilege and litigation privilege. 

 

A “privilege” permits a party, including a 

regulator, to protect certain information 

from being used against it in any legal 

process. The protection is offered because 

of the benefit to society of ensuring that 

people can seek help without fear that it 

will be used against them later. For 

example, any person can seek legal advice 

without fear that the discussion will later be 

used against him or her. 

 

In fact, there are only a few situations 

where seeking help is privileged. For 

example, in most circumstances seeking 

help from a health practitioner, religious 

leader, or members of most other 

professions (e.g., accountant, engineer, 

realtor) is not privileged. 

 

In Mr. Blank’s case the government 

asserted the litigation privilege to withhold 

information from him. Litigation privilege 

covers the research and information 

gathered and work product developed to 

present a legal case. It would include the 

following: 

 

 Investigation conducted (e.g., witness 

interviews, surveillance, etc.) 
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 Research undertaken (e.g., internet 

searches, obtaining publicly available 

documents, locating legal precedents) 

 Obtaining expert opinions 

 Case analysis and preparation and 

 Providing legal advice to the client 

about the proceeding.  

 

The purpose of the litigation privilege is to 

create a “zone of privacy” around one’s 

preparation for litigation so that the other 

side could not obtain strategic advantage 

from one’s own preparations. The privilege 

prevents opposing counsel from arguing 

their case “on wits borrowed from the 

adversary”. It is about permitting the 

adversarial system to function 

appropriately. 

 

The court concluded that Mr. Blank was 

entitled to most of the documents he 

sought. It held that the litigation privilege 

was different from solicitor and client 

privilege. Litigation privilege is also, unlike 

the solicitor-client privilege, temporary. It 

ends once the litigation is over. Thus Mr. 

Blank would be able to find out how the 

government prepared its case against him. 

 

However, the impact of this decision will 

be minimal for most regulators for the 

following reasons: 

 

 To the extent that litigation privilege 

overlaps with solicitor-client privilege, 

both privileges apply. Thus, where the 

file contains legal advice obtained by 

the regulator about the litigation 

(including presumably, the wisdom of 

prosecuting the member and the chances 

of success), the protection continues to 

be permanent. [N.B., regulators are 

protected by the solicitor-client 

privilege: Pritchard v. Ontario (Human 

Rights Commission), [2004] 1 S.C.R. 

809, Goodis v. Ontario (Ministry of 

Correctional Services), 2006 SCC 31]. 

 Regulators generally have to disclose all 

relevant evidence as a part of their 

prosecutions. Regulators have over the 

past 15 years adjusted to this new 

reality. Thus there is not a lot that is 

covered by the litigation privilege that 

would not now already be disclosed 

during the litigation itself. In fact, one 

of the concerns of the court in the Blank 

matter was that perhaps the government 

was trying to avoid producing 

information that it should have 

disclosed when it laid the charges in the 

first place. 

 Access to the few remaining documents 

(i.e., that are not also covered by the 

solicitor-client privilege and that have 

not already been disclosed – for 

example notes about what questions to 

ask the other side’s witnesses) will only 

be disclosed after the litigation is 

completely finished.  

 The regulator still does not have to 

voluntarily disclose the material that is 

no longer covered by the litigation 

privilege. The requester must first find 

some legal authority to compel the 

regulator to disclose the information. In 

most cases this would mean that the 

person would first have to sue the 

regulator before obtaining the 

information during discoveries.  

 Some regulators have statutory 

protection against their documents from 

being disclosed or used against the 

regulator in any civil proceedings. For 

example, the Regulated Health 

Professions Act has such a provision. 

Thus some regulators do not have to 
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rely on the litigation privilege to protect 

this information. 

 Disclosure of information will only help 

someone sue a regulator if it reveals a 

cause of action. Most regulators are 

protected from any lawsuit against them 

unless the regulator acted in bad faith. 

It would be a rare case where the file 

demonstrated bad faith. It appears that 

while police can be sued for negligence, 

regulators cannot. 

 

Thus regulators are not exposed to 

significant new liability as a result of this 

new decision. Never the less, it would be 

prudent for regulators and those involved in 

prosecuting cases on their behalf, to always 

use caution when writing anything down 

that might be misinterpreted. 

 

A copy of the Blank case can be found at:  

www.canlii.org/ca/cas/scc/2006/2006scc39

.html.  

http://www.canlii.org/ca/cas/scc/2006/2006scc39.html
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