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Implications of Disclosure Obligations for 

Investigators 

 

Perhaps the most significant development 

for professional discipline in the past 15 

years has been the disclosure revolution. 

Regulators generally have to disclose all 

potential evidence it possesses related to a 

discipline matter regardless of whether the 

evidence would help or hurt in the 

prosecution of the case and regardless of 

whether the regulator believes the evidence 

is accurate or not. Disclosure duties include 

information contained in files other than the 

investigation file itself. Disclosure should 

also be made of information that relates 

only to the credibility of witnesses (e.g., 

prior acts of dishonesty by the witness). 

 

There are, of course, limits and exceptions 

to the duty. For example, disclosure does 

not need to be made of legal argument or 

the prosecutor’s own hearing brief. Also, 

privileged information (e.g., settlement 

discussions, legal advice) generally does 

not need to be disclosed. Nevertheless, the 

disclosure obligation is a broad one. 

 

Failure to make proper disclosure is a 

serious matter and can result in serious 

sanctions including, in rare cases, the 

permanent halting of the prosecution of the 

case. 

 

Investigators sometimes develop a false 

sense of security since disclosure does not 

have to be made during the investigation 

process. It only needs to be made once the 

matter is referred to discipline. However, 

the reality is that it is the actions of 

investigators taken during investigations 

that determine whether the disclosure 

obligations can be met. 

 

For example, if the investigator does not 

preserve the evidence, it cannot be 

disclosed. There is a duty on investigators 

to record any potential evidence that might 

reasonably become relevant to the 

prosecution. It is no excuse to fail to make 

a notation of such information (e.g., 

immediately after a telephone conversation 

with a witness). Studiously recording 

information that may not assist in proving 

the concern or allegations demonstrates the 

neutrality of the investigator. 

 

The disclosure process tends to highlight 

the neutrality of the investigation, or the 

lack thereof. Investigators have a 

“discretion” as to what witnesses and 

documents should be sought. However, that 
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discretion should be exercised reasonably 

and fairly. Evidence should be pursued on 

the basis of its significance and the 

probability that it can be located. Only 

pursuing leads that would tend to 

incriminate the practitioner undermines the 

fairness of the investigation. Full 

documentation of the investigation and then 

disclosure of it tends to demonstrate how 

neutral the investigation was. 

 

Not only should the evidence be recorded, 

the source of the evidence should be 

noted. For example, whenever a document 

or thing is obtained, the investigator should 

record who provided it to him or her. Any 

other information about the source of the 

document should be noted. This is essential 

to permit either party to prove, or disprove, 

the authenticity of the document. Similarly, 

where a witness gives a statement, it is 

appropriate to record who said what when 

and where. The investigator should also 

write down anything else the witness can 

say as to the origin of that information. 

 

Preserving evidence also means not 

discarding it. Evidence should be retained 

in its most original form. If rough notes are 

taken during a conversation, they should be 

kept even if a fuller statement is made 

immediately afterwards. Discarding those 

original, albeit rough, notes will raise 

suspicion. If an interview is taped, the tape 

should be kept even though it has been 

transcribed. Also, if notes are dictated and 

then transcribed, it would be prudent to 

keep the originally dictated tape in case any 

issue arises as to the accuracy of the 

transcription.  

 

Similarly, draft documents should be 

kept. If an investigator provides to his or 

her supervisor a draft report of an interview 

with a witness, and the supervisor suggests 

that some language should be altered (e.g., 

wording that might suggest a lack of 

neutrality), both the draft and the final 

report should be kept. Also, if an expert 

witness provides a draft opinion and then, 

after feedback from the regulator, provides 

a final opinion, both versions should be 

kept. Or, if a draft witness statement is sent 

to a witness, who alters it, both versions 

should be retained. Disclosure of both 

versions of these documents may be 

necessary. 

 

Informal records also need to be 

considered. Sometimes when going through 

a file to make disclosure one does not think 

to copy post it notes, second copies of 

documents with handwritten notations, 

envelopes, documents stored only 

electronically and emails. Yet, depending 

what is on those documents, they may need 

to be disclosed. 

 

Investigators should separate out evidence 

from other information (e.g., 

investigator’s opinion, theories of the case, 

legal advice). Otherwise there is a risk that 

the other information may have to be 

disclosed along with the evidence. For 

example, if an investigator writes to an 

expert witness about the prosecutor’s 

preliminary view of the case, it may well 

be that the entire letter will have to be 

disclosed.  

 

Sometimes the non-evidence can be 

“blacked out” or redacted from the 

document. For example, if a memo to a 

supervisor contains a record of some 

evidence that is not noted elsewhere along 

with views as to what should be done next 
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in the investigation, it may be possible to 

block out the latter information. But this 

may not always be possible or effective. 

Prudent investigators will record all 

evidence in stand-alone documents. 

 

Ultimately it is the prosecutor who has to 

decide what needs to be disclosed and what 

does not. An investigator’s duty is to 

ensure that the prosecutor has everything to 

review in order to make that decision. 

 

Investigators need to plan for the disclosure 

process from the very beginning of the 

investigation. 


