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Lessons from the Case of Dr. Hadiza Bawa-Garba 
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The case of Dr. Hadiza Bawa-Garba has ignited 

fierce debate in England, particularly among regu-

lated health professionals. Dr. Bawa-Garba, a jun-

ior doctor, was found guilty of manslaughter and 

ultimately stripped of her medical licence after a 

series of fatal errors led to the death of a young 

boy under her care. In this article, we review the 

facts of the case and the outcomes of the criminal 

and regulatory proceedings and consider what les-

sons can be drawn that may be useful in the Ontar-

io context.  

Underlying Facts  

Dr. Bawa-Garba faced criminal and regulatory pro-

ceedings with respect to her treatment of a six-year-

old boy named Jack Adcock. In February 2011, 

Jack, who had Down syndrome and a known heart 

condition, was admitted to a children’s assessment 

unit where Dr. Bawa-Garba was the most senior 

treating doctor present in the unit that day, despite 

her being a medical trainee. The unit was under-

staffed and Dr. Bawa-Garba was covering the work 

of two doctors. A series of errors by Dr. Bawa-

Gaba, including missing signs of Jack’s infection 

and mistakenly thinking he was under a do-not-

resuscitate order, led to Jack’s death 11 hours after 

being admitted to the hospital. Jack ultimately died 

of organ failure, including heart failure, as a result 

of undiagnosed sepsis. 

On November 4, 2015, Dr. Bawa-Garba was con-

victed of manslaughter by gross negligence in con-

nection with Jack’s death following a criminal jury 

trial. The jury was satisfied that Dr. Bawa-Garba’s 

negligence had significantly contributed to Jack’s 

death. On November 14, 2015, Dr. Bawa-Garba 

was sentenced to two years’ imprisonment, which 

itself was suspended for two years. On November 

29, 2016, the Court of Appeal Criminal Division 

refused to allow Dr. Bawa-Garba’s appeal of the 

conviction.1 

Medical Practitioners Tribunal Service 

Dr. Bawa-Garba then faced disciplinary proceed-

ings in respect of the same events. The disciplinary 

hearing occurred in February 2017. Dr. Bawa-

Garba admitted to the criminal conviction and sen-

tence, which were the allegations against her at the 

Medical Practitioners Tribunal. The Tribunal was 

tasked with deciding whether on the basis of her 

conviction and sentence, Dr. Bawa-Garba’s fitness 

to practise medicine was impaired (or, in Ontario 

terms, whether she had engaged in professional 

misconduct).2  

As part of her regulator’s reflective practice pro-

gram, Dr. Bawa-Garba had reflected on how the 

mistakes that occurred in her treatment of Jack 

could have been prevented. Dr. Bawa-Garba refer-

enced her reflective work when testifying in the 

regulatory proceedings against her; however, this 

evidence was not considered in the criminal pro-

ceedings. 

Finding of Impairment 

The Tribunal ultimately concluded that Dr. Bawa-

Garba’s fitness to practise medicine was impaired 

by reason of her criminal conviction. 

The Tribunal found that Dr. Bawa-Garba’s actions 

fell far below the standards expected of a compe-

tent doctor at her level, had brought the profession 

into disrepute, and had breached a fundamental 

tenet of the medical professional relating to good 

clinical care. 

Despite these findings, the Tribunal considered that 

Dr. Bawa-Garba’s clinical failings were capable of 

being remedied. It accepted evidence from a num-

ber of consultants and clinical colleagues that  
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Dr. Bawa-Garba had undergone remedial work di-

rectly related to the concerns in this case and that 

she had addressed the deficiencies in her practice in 

a significant way. The Tribunal found that the risk 

of Dr. Bawa-Garba’s practice “suddenly and with-

out explanation falling below the standards ex-

pected on any given day is no higher than for any 

other reasonably competent doctor”.3 

In relation to the principle of public interest, the 

Tribunal stressed that a finding of impairment was 

required in order to maintain public confidence in 

the profession and to promote proper professional 

standards and proper conduct for members of the 

profession. 

Determination on Sanction 

The Tribunal imposed a sanction of a 12-month 

suspension of her license to practise medicine. 

In assessing the appropriate sanction, the Tribu-

nal considered its overarching objectives to pro-

tect the public interest, on the one hand, and to 

ensure that a sanction is not overly punitive, on 

the other. The Tribunal also considered a number 

of mitigating and aggravating factors specific to 

this case. The mitigating factors included Dr. 

Bawa-Garba’s prior unblemished record as a doc-

tor and the fact that her actions occurred in the 

context of wider systemic failings. The aggravat-

ing factors included Jack’s vulnerability and Dr. 

Bawa-Garba’s numerous failings in her treatment 

of him. 

The Tribunal ultimately concluded that a suspen-

sion would be the most appropriate sanction: 

[T]he Tribunal was of the view that a fully informed 

and reasonable member of the public would view 

suspension as an appropriate sanction, given all the 

circumstances of your case. It was therefore satisfied 

that the goal of maintaining public confidence in the 

profession would be satisfied by suspension of your 

registration.4 

The Tribunal rejected the regulator’s submission 

that Dr. Bawa-Garba should be erased from the 

register (the equivalent to ‘revocation’ in Ontar-

io). It determined that erasure would be a dispro-

portionate sanction given the circumstances of 

this case. It stated that Dr. Bawa-Garba’s “actions 

and subsequent conviction are not fundamentally 

incompatible with continued registration” and 

that given her actions were neither deliberate nor 

reckless, “public confidence in the profession 

would not be undermined by a lesser sanction 

[than erasure]”.5 

Appeal to the Divisional Court 

The regulator appealed the decision to impose a 12-

month suspension, arguing that erasure from the 

register was the appropriate penalty. 

The Divisional Court heard the appeal, and on Jan-

uary 25, 2018, it directed that the 12-month suspen-

sion be quashed and substituted with the sanction 

of erasure.6 

In deciding the appeal, the Divisional Court deter-

mined that the Tribunal did not properly take into 

account the outcome of the criminal proceedings. 

In the Divisional Court’s estimation, Dr. Bawa-

Garba’s failings were “truly exceptionally bad”: 

[T]he Tribunal did not respect the verdict of the jury as 

it should have. In fact, it reached its own and less 

severe view of the degree of Dr. Bawa-Garba’s 

personal culpability. It did so as a result of considering 

the systemic failings or failings of others and personal 

mitigation which had already been considered by the 

jury; and then came to its own, albeit unstated, view 

that she was less culpable than the verdict of the jury 

established. The correct approach … is that the 

certificate of conviction is conclusive not just of the 

fact of conviction (disputed identity apart); it is the 

basis of the jury’s conviction which must also be 

treated as conclusive, in line with what the Rule states 

about Tribunal findings. … [T]he Tribunal had to 

approach systemic failings or the failings of others on 

the basis that, notwithstanding such failures, the 

failures which were Dr. Bawa-Garba’s personal 
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responsibility were “truly exceptionally bad” … 

Although … such factors may reduce her culpability, 

they cannot reduce it below a level of personal 

culpability which was “truly exceptionally bad”. The 

Tribunal had to recognise the gravity of the nature of 

the failings, (not just their consequences), and that the 

jury convicted Dr. Bawa-Garba, notwithstanding those 

systemic factors and the failings of others, and the 

personal mitigation it considered. The jury’s verdict 

therefore had to be the basis upon which the Tribunal 

reached its decision on sanction.7 

The Divisional Court concluded that the Tribunal 

was “simply wrong to conclude that, in all the cir-

cumstances, public confidence in the profession 

and its professional standards could be maintained 

by any sanction short of erasure … ”.8 

Second Appeal 

On March 28, 2018, Dr. Bawa-Garba was granted a 

second appeal with respect to the judgment of the 

Divisional Court regarding the regulatory sanction 

imposed. The appeal has not yet been heard; it is 

set to be heard by the end of summer 2018. 

Media Attention 

The case attracted a significant amount of media 

attention. Doctors in the United Kingdom main-

tained that systemic factors in the hospital con-

tributed to Jack’s death and further questioned 

whether Dr. Bawa-Garba was treated more harsh-

ly because she is a woman who wears a headscarf 

and who had recently returned from maternity 

leave. Many doctors were alarmed by the police’s 

decision to charge Dr. Bawa-Garba criminally in 

the first place, and they were equally shocked by 

the regulator’s decision to appeal the Tribunal 

suspension, given that Dr. Bawa-Garba had not 

intentionally caused Jack’s death. Hundreds of 

doctors signed an open letter in support of Dr. 

Bawa-Garba.9 

Williams Review 

The government in the United Kingdom commis-

sioned Professor Sir Norman Williams to conduct 

a review in the aftermath of the Bawa-Garba 

case.10 Professor Sir Williams had previously 

worked as the President of the Royal College of 

Surgeons, an organization in the United Kingdom 

committed to improving patient care. Through the 

Williams Review, Professor Sir Williams specifi-

cally set out to examine “the wider patient safety 

impact resulting from concerns among health care 

professionals that simple errors could result in 

prosecution for gross negligence manslaughter, 

even if they occur in the context of broader organ-

isation and system failings”.11 

Recommendations from the Williams Review in-

cluded the following: 

• The establishment of a working group set-

ting out a clear position of the law on gross 

negligence manslaughter. 

• Individuals providing expert opinions must 

have proper training and must clearly un-

derstand their obligations to provide impar-

tial decisions, given that expert opinions are 

crucial to any decision to pursue a charge 

for gross negligence manslaughter. 

• Improvement of the quality of investiga-

tions prior to bringing charges of man-

slaughter by gross negligence. The 

Williams Review explained that investiga-

tions were often conducted in an arbitrary 

and inconsistent manner. It was also noted 

that black, Asian and minority groups were 

disproportionately subject to investigations 

for manslaughter by gross negligence.  

• Health regulators should provide clear and 

consistent guidance on how health care 

professionals conduct reflective activities 

and whether such reflective materials can 

be used in criminal and disciplinary pro-

ceedings. 

• The professions must determine what ac-

tions could result in the public losing confi-
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dence in the professions. There should be 

consistency in fitness to practise/misconduct 

outcomes. 

• Regulators should introduce equality and 

diversity standards. 

• Regulators should consider ways to im-

prove the supports offered to patients and 

family members affected by professionals 

who are undergoing fitness to practise 

proceedings. 

Ontario Context 

Gross Negligence Manslaughter 

As a result of the Bawa-Garba case, the Ontario 

medical community expressed some concern that 

health care professionals, particularly medical resi-

dents, would become more hesitant in making in-

dependent decisions for fear of a regulatory 

complaint or a criminal charge. However, in our 

view there is no immediate cause for concern that 

health professionals in Ontario would be faced with 

the same fate as Dr. Bawa-Garba. 

A 2008 article entitled “The Criminalisation of 

Medical Mistakes in Canada: A Review”12 exam-

ined the incidence of criminal negligence causing 

death (the Canadian equivalent to the United King-

dom’s gross negligence manslaughter) in profes-

sional practice.13 The article identified 15 

physicians in Canada who faced serious criminal 

charges as a result of alleged negligence in profes-

sional practice between 1900 and 2007. Only one 

of those physicians was convicted of criminal neg-

ligence causing death over this period (a 6.67 per 

cent conviction rate). 

The 2008 article highlights the fact that physicians 

in the United Kingdom are more likely to face seri-

ous criminal charges for errors in professional prac-

tice and are more likely to be convicted of those 

charges than physicians in Canada. When looking 

at the rates in the United Kingdom during a similar 

time period, approximately 54 physicians were 

charged with manslaughter, with an approximately 

30 per cent conviction rate. Even with this higher 

incidence of criminal convictions in the United 

Kingdom, the Williams Review makes it clear that 

“[d]espite reports to the contrary, investigations of 

gross negligence manslaughter in health care are 

unusual, prosecutions are rarer and guilty judge-

ments rarer still”.14 

It should also be noted that Ontario courts have 

weighed in on the policy implications in relation 

to criminal negligence charges against health care 

professionals, such as in R. v. Omstead.15 In that 

case, a nurse was accused of criminal negligence 

after mistakenly administering the incorrect med-

ication to a patient, which resulted in the pa-

tient’s death. The court found that the nurse had a 

reasonable belief that she administered the cor-

rect drug and determined that there was no 

marked departure from the conduct of a reasona-

ble nurse. In coming to its decision, the court 

took into account the fact that the nurse immedi-

ately and voluntarily self-reported her error, 

which in turn helped the hospital to assess 

whether policy changes needed to be put in place 

to prevent similar occurrences in the future. The 

court noted that convicting the nurse in the cir-

cumstances could deter self-reporting, which 

would ultimately not be in the public interest, un-

derscoring the need to maintain an open dialogue 

between health regulators and the professionals 

they regulate. 

All that said, very recently two Hamilton para-

medics were criminally charged for failing to pro-

vide the necessities of life in connection with the 

death of Yosif Al-Hasnawi, a 19-year-old man 

who was killed while trying to stop a fight in De-

cember 2017. It is alleged that the paramedics 

took too long to treat Mr. Al-Hasnawi and under-

estimated Mr. Al-Hasnawi’s injuries. The head of 

the union that represents the paramedics has stated 
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that the charges are “unprecedented”.16 The crimi-

nal proceedings are at a very early stage, and so it 

is difficult to make any direct comparisons to the 

Bawa-Garba matter.  

Reflective Practice 

Another facet of the Bawa-Garba case that may 

interest Ontario health regulators relates to the use 

made of Dr. Bawa-Garba’s reflective statements. 

In Ontario, health care professions engage in 

formal reflection through regulators’ quality as-

surance programs. The Regulated Health Profes-

sions Act, 1991,17 which is the umbrella 

legislation governing the 26 regulated health pro-

fessions in the province, requires all health regu-

lators to administer a mandatory quality 

assurance program. The purpose of a quality as-

surance program is “to assure the quality of the 

practice of the profession and to promote con-

tinuing evaluation, competence and improvement 

among the members”.18 Beginning in 2009, the 

legislation requires that the quality assurance 

programs have self, peer and practice assess-

ments,19 which often involve a documented self-

reflective activity. Importantly, subject to very 

few exceptions, the legislation prohibits a health 

care professional’s quality assurance activities 

from being disclosed in other provincial proceed-

ings. The general prohibition on the broad use of 

quality assurance information recognizes that 

health care professionals are less likely to honest-

ly reflect on their practice if there is a risk that 

such reflections could be used against them in the 

future. However, it is not entirely clear if such 

information would be prevented from use in fed-

eral criminal proceedings against a health care 

professional. 

As noted above, Dr. Bawa-Garba participated in 

her regulator’s reflective practice program and re-

flected on how the mistakes that occurred in her 

treatment of Jack could have been prevented. She 

testified about these activities in the regulatory pro-

ceedings against her. Although the reflective mate-

rials were not used as evidence in the criminal trial, 

there was widespread concern among health pro-

fessionals in the United Kingdom that such materi-

als had been used in securing the criminal 

conviction against Dr. Bawa-Garba and could be 

used in such proceedings generally.  

Recommendations from the Williams Review in 

relation to reflective practice, which may be of in-

terest to Ontario health regulators in the develop-

ment of their quality assurance programs, include 

the following: 

• Regulators should amend guidance on how 

health care professionals carry out reflec-

tion, stressing the value of reflective prac-

tice in supporting continuous professional 

development. 

• Regulators should clarify their approach to 

reflective material to make clear that they 

would be unlikely to use a health care pro-

fessional’s reflective material either for a 

regulatory or criminal proceeding. 

• Regulators that have a power to require in-

formation from registrants for the purposes 

of fitness to practise procedures should have 

this power modified to exclude reflective 

material. 

Conclusion 

In our view, the Bawa-Garba decisions highlight 

the need for clarification in Canadian law regarding 

the use that can be made of quality assurance in-

formation in criminal proceedings and discipline 

proceedings. Doubts raised by cases like Bawa-

Garba’s could lead to a decline in the honest partic-

ipation of health care professionals in reviewing 

their own practice and could detract from the im-

portant goals of regulators’ quality assurance pro-

grams. However, regulators should also consider 

the effect that protecting that information may have 
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on principles of transparency and how the public 

interest is best served vis-à-vis the use of quality  

 

assurance information. It is also noted, of course, 

that the ultimate use that can be made of such mate-

rial will often be decided by Legislatures when they 

draft statutes, rather than by regulators when they 

interpret them. 

The case also highlights the need for regulators to 

be mindful of issues surrounding the over-

representation of racialized professionals in inves-

tigations and disciplinary proceedings. The medical 

regulator in the United Kingdom has recently em-

barked on an investigation of whether black and 

other ethnic minorities are subject to racism in dis-

ciplinary processes. From 2010 to 2016, the regula-

tor noted that of the complaints received against 

doctors, 8.8 per cent of the complaints were against 

white doctors as compared to 10.2 per cent against 

racialized doctors.20 It is critical for Ontario regula-

tors to examine whether their investigation and dis-

ciplinary processes reflect values of diversity, 

equity, and equality.21  

In any event, Ontario health regulators should 

continue to closely monitor the outcome of the 

appeal in the Bawa-Garba case to assess what 

lessons can be drawn and applied in the Ontario 

context. 

[Maya Pearlston and Natasha Danson are both 

lawyers at the law firm Steinecke Maciura Le-

Blanc, which is based in Toronto. They practise in 

the area of professional regulation, with a particular 

focus on regulatory investigations and disciplinary 

proceedings.]  
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