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Editorial 
ear Readers! Welcome to the third issue of 
Health Law in Canada (“HLCJ”) since our 

re-launch in November 2014. 

We are often asked about the types of articles 
that we consider for publication, and I would 
like to take this opportunity to provide you with 
an overview. 

Canadian health law affects the direction taken by 
healthcare policymakers, and vice versa, communi-
ties and policymakers driving change ultimately 
influence politicians and legislative drafters. Alt-
hough we are a legal publication, we encourage 
submissions from the non-legal healthcare commu-
nity, government, and corporate institutions. In par-
ticular, we are looking for articles that provide 
readers with ideas for improving the delivery and 
maintenance of our healthcare system. Ultimately, 
we hope to be a tool to drive change and provide a 
platform for our readers and healthcare leaders to 
debate and drive innovation. 

The following are the types of articles that we 
consider: 

Original legal analysis 

These articles must contain in-depth legal argu-
ments with supporting analysis of a particular 
health-related issue, domestically or international-
ly, and may advocate for one position. 

D
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Practice-based articles 

These articles aim to provide lawyers and non-
lawyers with useful, practical, or innovative tips 
in an area of healthcare and law. They may be ed-
ucational, descriptive, and technical in nature. 

The view from the healthcare community 

We encourage readers to submit short updates or 
news articles on current or future healthcare is-
sues (e.g., views on recent legislative amendments 
or government, hospital, or corporate decisions). 
In addition to including the background, these 
submissions should also contain a short analysis 
of the issue, its impact, and the reason why it 
should or should not be supported. 

Case comments 

These articles must provide an analysis of a re-
cently decided court decision related to health. 
The articles should contain the facts, provide a 
brief overview of the legal proceedings, and ex-
plain how the decision will impact the community. 

Letters to the editor 

Letters may be submitted on a recently published 
article in HLCJ or on general health law–related 
matters. Letters are meant to be insightful and fos-
ter healthy debate. 

Book reviews 

These reviews must be based on either a new or 
old book that is of benefit to the community. 

In addition, HLCJ includes one more section enti-
tled “Current Affairs” that provides readers with 
updates on upcoming conferences, events, and pro-
fessionals’ career changes. HLCJ’s website 
<www.hlcj.ca> also contains a blog that is updated 
regularly and provides neutral summaries on timely 
issues. 

Please keep in mind that HLCJ is published 
quarterly. We look forward to hearing from you! 

Rosario G. Cartagena, BSc, MSc, JD 
Managing Editor, Health Law in Canada 
Associate, Fasken Martineau DuMoulin LLP

Applying Risk Management Principles 
to the Complaints System of Regulators 

Richard Steinecke

Introduction 

isk management has become a popular tool to 
assist organizations identify and address chal-

lenges. There are some barriers to applying risk 
management processes to regulators. Risk man-
agement is most prominent in the business world, 
where the primary goal of the organization is to en-
hance profits. In the business world, even consider-
ations such as reputational damage and fairness to 
employees can be measured in terms of its impact 
on the organization’s net revenue. The goals of 
regulators are more difficult to define and measure. 

In addition, regulators work in a very legalistic en-
vironment. They have a specified legal mandate, 
express and implicit statutory authority, and a 
common law duty to act with procedural fairness. 
Many of a regulator’s legal obligations are con-
tained outside of their home statute (e.g., human 
rights codes, the Canadian Charter of Rights and 
Freedoms, case law). As a result, the risk focus of 
regulators often shifts to legal risks. An over-
reliance on obtaining and following legal advice 
can obscure, and even make regulators vulnerable 
to, other very important sources of risk. 

R
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Another barrier is that risk management is an im-
precise social science that is often expressed 
through business jargon that sounds suspiciously 
like “buzz words”. The resulting language barrier 
can make the entire process seem incomprehensible 
and confusing. 

The purpose of this article is to use the complaints 
system as a case study to demonstrate how a risk 
management process can be applied to just one 
regulatory area. Of course, true risk management 
must be applied to the entire organization. Howev-
er, the inter-relation of risks1 and their treatment are 
beyond the scope of this article. 

Establishing the Framework 
for the Risk Management Process 

For a regulator to complete a risk management pro-
cess, it must first make a commitment. The board 
and senior leadership of the regulator need to see 
the value in it in order to provide the money, hu-
man resources, and leadership energy to see the 
process through. This commitment needs to be 
communicated to everyone involved so that they 
too see the value in participating candidly. A per-
son or committee has to be assigned the task of fa-
cilitating it. There should also be some sense of the 
processes that will be followed (e.g., surveys and 
interviews of stakeholders or forming a representa-
tive group of stakeholders). 

For this article, we will assume that a working 
group of the regulator consisting of board and sen-
ior staff members has been established, that the 
working group will use an external facilitator to 
administer the process, and that a focus group of 
stakeholders will be created (e.g., staff, including 
front-line staff, complainants, respondents to com-
plaints, other members of the profession, other pub-
lic appointees, a lawyer, and a former member of 
the tribunal that reviews complaints decisions). 
However, this is just an illustration of how it can be 
done; that is not the only process that can be used. 

Goals of the Complaints System 

The purpose of risk management is to help an or-
ganization achieve its goals. So the starting point is 
to identify the regulator’s goals for its complaints 
system. This is actually a difficult task. The com-
plaints system has multiple goals, and people will 
prioritize those goals differently. For example, 
some of the varying responses, even amongst those 
involved in the process, might read as follows: 

• To protect the public by thoroughly investigating 
complaints to ensure quality practice and to be 
responsive to the complainant in particular cases. 

• To allow the public to have a direct voice in how 
health care is provided. To allow regulators to be 
made aware of bad apples. 

• To provide a method for a regulator to learn 
about concerns about members, screen matters 
that require discipline, education, or no action 
and to provide a forum for the public to express 
concerns about members. 

• To provide rehabilitation of the member (if pos-
sible), provide accountability of the member to 
the profession and public, and protect the public 
interest. 

• To provide a fair process for screening, 
investigating, and dealing with concerns 
about the performance or competence of regulated 
professionals.2 

The above are statements of relatively specific 
goals. These goals should be considered in the con-
text of the broader goals of the regulator, including 
effective protection of the public and preserving or 
enhancing the reputation of the regulator. 

However, perspectives beyond the regulator might 
be quite different. For example, a complainant 
might identify as a primary goal of the process 
a speedy disposition and the clear communication 
of results, with little interest in the outcome of 
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a lengthy investigation. A respondent to a com-
plaint might emphasize full procedural fairness 
(i.e., disclosure of everything in the regulator’s file) 
and maintaining their privacy. The profession as a 
whole might include reducing the expense of the 
process as an important value. The public as a 
whole could see the immediate removal of danger-
ous or exploitative practitioners and easy access to 
information about complaints as essential to them. 

This perspective question raises the broader issue 
of whether risk management should relate to the 
regulator itself (i.e., preserving its reputation) or to 
the risk of harm to the public the regulator serves. 
A plausible answer is that the regulator needs to 
conduct the risk management process from more 
than one perspective. While it is valid for the regu-
lator to be concerned about risks to itself as an or-
ganization, focusing solely on those risks is not 
consistent with its public interest mandate. Both 
perspectives must be considered. Another plausible 
response is that the different perspectives are mere-
ly different ways of expressing the same concept. 
A risk of harm to the public that is not properly 
addressed by the regulator is the means by which 
the regulator’s reputation is damaged. 

An early step, therefore, in the regulator’s risk 
management process is to formulate a working 
statement of the goals of its complaints system for 
the rest of the risk management process to apply. 
Likely the working group, facilitator, and focus 
group identified above can all contribute to the 
formulation of that statement. The goals statement 
could well be revised throughout the process as 
more is learned. 

The Risk Management Process Cycle 

A key concept in risk management is to work 
through the risk management cycle. There are 
various formulations of this cycle, but one of 
the simpler versions has four steps:3 
 

 
 
 
 
 
 
 

The working group, facilitator, and focus group 
(if that is the risk management process selected) 
would systematically go through each step in 
the cycle. 

Risk Identification 

The regulator would now try to identify the risks 
associated with the complaints system from each 
perspective. First, there would usually be a scan of 
environment, perhaps done by the facilitator. Look-
ing at existing sources (e.g., the legislation, the 
regulator’s website, current policies and proce-
dures, studies (perhaps done for or about other reg-
ulators), media, court, and tribunal decisions) the 
facilitator would prepare a description of the com-
plaints system and how it is perceived generally. 
Tentative issues might be identified. 

A next step would be to gather as much objective 
information as possible. Again, this might be done 
by the facilitator with the assistance of staff of the 
regulator. Existing statistics and databases could be 
reviewed. Surveys could be done of front-line staff 
and other stakeholders. Outcome statistics could be 
gathered (e.g., results on appeals or reviews, disci-
pline results for those cases that were referred to 
discipline, recidivism data). Incident reports gath-
ered by front-line staff about calls and concerns 
received could be reviewed and summarized. 
Reports to insurers for threatened civil suits could 
be analyzed. Objective information provides a 
foundation that is firmer than the one provided by 
informed guesses for identifying (and later, analyz-
ing) risks. 



P a g e  | 101 

 

 
Health Law in Canada I Volume 35 I No. 4 

Of course, a major part of risk identification is to 
obtain qualitative information from the focus group 
and, to a lesser extent, the working group. Armed 
with the above information and their own back-
grounds, focus group members could identify 
numerous risks associated with the complaints 
system. At this point, the purpose is just to identify 
all the risks, not to analyze them. 

Many risks will apply to all of the perspectives the 
regulator is examining, but in a different way. For 
example, a failure by the regulator to recognize that 
the conduct raised in a complaint is dangerous (e.g., 
because the complaint is not clearly articulated or is 
not thoroughly investigated) can affect the follow-
ing perspectives in different ways: 

• regulator—loss of reputation if other clients are 
harmed 

• general public—harmed when they become fu-
ture clients of the respondent or distrust using the 
services of any members of the profession 

• complainant—feeling of not being taken seriously 

• respondent—feeling reassured in the acceptabil-
ity of their dangerous practices 

• profession as a whole—loss of confidence in 
skills of other practitioners 

Some of the other risks that focus group members 
might identify include the following: 

• inconsistent decisions 

• misuse or abuse of the complaints process 

• complaints process that is not used often enough 

• poorly written decisions and reasons 

• delays 

• loss of reputation of regulator, respondent, or 
the profession as a whole 

• excessive use of regulator’s resources or insuffi-
cient resources provided by regulator 

• emotional, financial, or reputational harm to 
complainant or respondent 

• media scrutiny and criticism, including focus on 
salacious details 

• loss of confidence by government in the regulator 

• breach of confidentiality or privacy 

• legal challenges, including reversed decisions 
and being sued for damages 

The above list is far from complete. However, it 
provides a sense of the work that lies ahead. Part of 
the task is to find ways of wording the risks in 
terms of causes and outcomes. For example, delays 
are a cause that results in certain outcomes such as 
loss of reputation and confidence. In addition, 
broad categories of outcomes like loss of reputation 
and loss of confidence can be a result of a number 
of causes that should be listed separately. Further 
discussion of the list above can likely group the 
risks into categories such as 

• not identifying or properly addressing concerns 
about practitioners 

• legal challenges and reversals 

• negative perceptions about the regulator (whether 
legitimate or unfair) 

• inappropriate harm to the complainant 

• inappropriate harm to the respondent 

• inappropriate harm to third parties (e.g., witness-
es and staff of the regulator) 

Risks are not all negative. For example, changing a 
practitioner’s behaviour before serious harm occurs, 
assuring a complainant that their legitimate concerns 
have been heard and addressed, and maintaining and 
enhancing the reputation of the regulator are all posi-
tive outcomes (i.e., positive risks) of the complaints 
system. In order to comprehensively manage the 
regulator’s risk of the complaints system, positive 
risk must also be identified and considered. 
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Risk Analysis 

Once a working list of risks has been identified, the 
regulator should analyze the risks to understand 
them better and to prioritize them. 

A first step should be to examine the identified out-
comes to try to arrive at the root causes. For exam-
ple, what is the root cause(s) of delays? Are delays 
caused by lack of resources, a poorly designed pro-
cess, lack of management and supervision, inade-
quate staff training, or human resources issues? 
There are various tools available such as asking: 
“Why?” five times or designing a fishbone diagram 
of causes that can assist the focus group and work-
ing group identify the root causes. 

Quantitative and qualitative information should 
both be examined. Much of the quantitative data 
should already have been gathered. For example, 
there should be statistical data on how long it takes 
to complete each stage of the complaints process 
and whether complaints are, on average, taking 
more or less time to process than before. There may 
even be statistical data comparing the overall time 
taken by the regulator to process complaints to that 
of other regulators. The process of risk identifica-
tion might suggest other quantitative data to gather, 
such as the frequency at which identified risks oc-
cur (e.g., negative statements made by the media or 
the government about the regulator’s complaints 
process). 

Qualitative information could take the form of edu-
cated guesses, perhaps by the focus group and the 
working group, about the nature of each risk. For 
example, a consensus opinion could be formed by 
reviewing repeated complaints with a view to un-
covering whether the subsequent complaints could 
have been prevented by a more appropriate re-
sponse to the earlier complaint(s). 

A critical tool for analyzing risks is to assess their 
frequency and their seriousness. Often a score can 
be assigned (between 1 and 10) to the frequency 

and the severity of each risk. The scores could then 
be plotted on a chart similar to the following:4 
 

 

 

 
 

 

 

Provided that the scores assigned to each risk are 
accurate, this chart can provide enormous infor-
mation about the nature and character of the risks, 
which risks need to be addressed first, and even 
some clues as to how each risk should be treated. 
For example, the high severity and high frequency 
risks are the top priority. If a regulator is frequently 
in the media and often mentioned in question peri-
od in the Legislative Assembly about “minor” re-
sponses to serious concerns, that could be the top 
issue to address. Careful analysis should be made 
as to the cause of this perception (i.e., whether the 
complaints system is not working effectively or it is 
effective but misunderstood). 

On the other hand, many regulators may not have 
that issue, but delays in the process may be causing 
many problems (e.g., practitioners are continuing to 
engage in behaviour that is still under investigation, 
resulting in multiple pending complaints; com-
plainants and respondents are repeatedly expressing 
frustrations about the delays; legal challenges are 
made on the point; staff and committee members 
are having difficulty keeping the facts straight). 
While the severity of the delays is not high, it is 
more significant than it could be, and the frequency 
of this concern is quite high. In this case, the delay 
issue may be the highest priority for the regulator. 

The facilitator may be able to create a risk map (of-
ten called a risk register) to summarize the results 

High Severity 

Low Frequency 

High Severity 

High Frequency 

Low Severity 

Low Frequency 

Low Severity 

High Frequency 



P a g e  | 103 

 

 
Health Law in Canada I Volume 35 I No. 4 

of the risk identification and risk analysis done by 
the focus group as approved by the working group. 

Risk Treatment 

Many risk managers recognize five forms of risk 
treatment: 

• avoid—get out of the activity 

• modify—change what is being done so as to re-
duce either the frequency or the severity of the 
negative risk 

• transfer—have someone else assume the risk 
(e.g., by purchasing insurance) 

• retain—accept the risk as an unavoidable conse-
quence of being a regulator 

• exploit—enhance the benefits of positive risk5 

Not all of the options are available for every risk. 
For example, the regulator cannot get out of han-
dling complaints. Attempts to avoid complaints by 
characterizing them as being outside of the regula-
tor’s jurisdiction (e.g., because they relate to civil 
disputes or constitute employment issues) are likely 
to be successfully challenged, creating a significant 
legal risk. Similarly, most risks of the complaints 
system cannot be transferred through insurance, 
since the risk is primarily non-financial in nature or 
because commercial insurance is not available for 
that activity. 

Many risks can be addressed by a combination of 
treatments. For example, the regulator who makes 
the delay issue a priority could use a combination 
of modification (e.g., add resources, revise proce-
dures, enhance management and monitoring, in-
crease staff training, enhance communication with 
complainants and respondents), transfer (e.g., 
shorten the timelines for complainants and re-
spondents to reply to communications), retention 
(i.e., accepting that it does take some time to 
properly investigate a complaint), exploitation (e.g., 
regularly publishing improvements in its timeline 

results), and even, to a limited extent, avoidance 
(e.g., using a summary frivolous and vexatious 
provision to dismiss irrelevant complaints quickly) 
to treat the risk. 

Creativity by the focus group and working group in 
analyzing risks should be promoted. For example, 
for the delay risk, could an amendment be made to 
the enabling legislation, permitting the interim sus-
pension of a respondent’s registration to prevent se-
rious misconduct from continuing during an 
investigation? This measure would both protect the 
public and provide an added incentive to both the 
respondent and the regulator to expedite the investi-
gation. Similarly, designing the investigative process 
so that investigative steps can be done in parallel 
rather than sequentially can speed up the process 
(e.g., obtaining documents and taking statements 
from third parties while awaiting the respondent’s 
answer to the complaint, locating an expert witness 
and providing partial information to him or her be-
fore the factual investigation is completed). 

The treatment plan needs to consider unintended 
consequences and the impact of the plan on other 
activities of the regulator. For example, pressure to 
get complaints decisions delivered quickly will re-
sult in some decisions being made on less infor-
mation. Rushed decisions and reasons may be open 
to more intense scrutiny. Referrals to discipline 
based on less extensive investigations could result in 
more allegations not being proved and could even 
result in a cost order against the regulator for prema-
ture referrals. In addition, the profession may react 
to changes that it perceives as providing less proce-
dural fairness and harsher results to its members. 

Some risk treatment plans may be extensive. For 
example, the regulator facing media and political 
scrutiny for “minor” responses to serious com-
plaints will likely have to develop a comprehensive 
plan. For example, the regulator may need to over-
haul its complaints system entirely (e.g., creating a 
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new analytical approach for identifying “serious” 
complaints that focuses on risk of harm,6 develop-
ing a new “grid” for more interventionist disposi-
tions, making some or all complaints decisions 
public) while at the same time developing a new 
and extensive communications plan for the public, 
the profession, the media, and government. 

The working group should come up with a thought-
ful, balanced, and comprehensive treatment plan 
for the most significant risks identified through the 
earlier stages of the process. 

Implementation, Monitoring, 
and Review 

The final stage of the first risk management cycle is 
implementation, monitoring, and review. 

The working group would present a written imple-
mentation plan containing specific steps identifying 
who is responsible for the action and deadlines for 
completion. For example, the plan to deal with the 
delay risk should specify the types of changes ex-
pected to the complaints policies and procedures 
documents, the revised management and monitor-
ing approach, the timing and nature of specific staff 
training, and a process for developing new prece-
dents for communicating with complainants and 
respondents. 

The working group should also set out objective 
targets and ways of measuring whether the imple-
mentation plan has 

• been put into place, and 

• is working as hoped. 

It would be relatively easy to measure the time tak-
en to deal with each stage of new complaints and 
the average time between receipt and disposition of 
complaints. Changes in perception by complain-
ants, respondents, and others could be measured by 
collecting information on spontaneous expressions 
of concern provided by participants and by formal 

surveys. Changes in behaviour by practitioners may 
be more difficult to measure but could probably be 
done through recidivism data and, perhaps, through 
data collected by the quality assurance program 
(which might target practitioners who have been 
the subject to complaints for more frequent scruti-
ny). Information on the number and success of le-
gal challenges is easy to compile. Staff could be 
surveyed on their perception of the effectiveness of 
the changes and on the impact of them on external 
parties they deal with. These are just some exam-
ples of what could be done to measure results. 

An essential component of the implementation plan 
is communicating the content and rationale of the 
plan to everyone within the organization. Staff not 
only need to know what is expected of them but 
also why the plan is important and how it is intend-
ed to address risks for them to actively participate. 
Often communicating the plan to external stake-
holders is also valuable. 

Some form of reporting and assurance for senior 
management and the regulator’s board is required. 
Often, this can be done by statistical reports and 
management statements as to the status of the im-
plementation plan. These reports would be con-
sistent with the other types of reports provided to 
them, as the risk management process is not intend-
ed to provide an excuse for the board to interfere 
with operational matters. Likely the Registrar/CEO 
of the regulator would need to assume oversight of 
these responsibilities. 

There should also be a means to identify any unex-
pected consequences or new emerging risks to the 
complaints system. For example, a system of re-
cording, collecting, and analyzing expressions of 
concern by participants in the complaints system 
might suggest that they are finding the reasons for 
decision of the committee more difficult to under-
stand. Or, at a regular staff meeting, it might be re-
ported that responses by respondents are being less 



P a g e  | 105 

 

 
Health Law in Canada I Volume 35 I No. 4 

helpful. On the other hand, the prompt disposition 
of complaints might result in fewer repeated com-
plaints about the same conduct, because practition-
ers are receiving more timely feedback through the 
complaints system. The regulator needs to adjust its 
implementation plan in light of this new infor-
mation. If the regulator does not have a person as-
signed as its risk manager, another senior staff 
person should be assigned this responsibility. 

Risk management is a cycle of continuous im-
provement. In addition to adjusting the existing im-
plementation plan, the regulator should plan to 
formally restart the risk management cycle for the 
complaints system, perhaps one to three years in 
the future. The regulator will probably find it easier 
to complete the cycle the next time. Not only will 
the organization better understand the intent and 
mechanics of the process and the language being 
used, but staff and others will also be more attuned 
to identifying and analyzing risks. The Regulator 
should expect that additional risks will be identified 
and that it is not able to treat all identified risks. 
This is not necessarily a failing of the risk man-
agement process. It may simply mean that it is fo-
cusing on the more significant risks. For example, 
the risk of disappointing some members of the pub-
lic because the American form of practice is some-
times used in complaints decisions, and reasons 
may not need to be addressed right away. 

Conclusion 

Risk management is a tool that regulators can use 
to identify, assess, and treat risks to achieve its 
goals. Applying the tool to risks to the public can 
help a regulator better reach its mandate. The risk 
management process can be applied to specific 
activities, like the complaints system, although it is 
best employed through a comprehensive and inte-
grated review of all risks to the regulator. Risk 
management helps regulators to focus on what mat-

ters and to systematically and creatively find better 
regulatory solutions. 

[Editor’s note: Richard Steinecke is a partner in 
the firm of Steinecke Maciura LeBlanc and has 
obtained his Certificate in Risk Management from 
the University of Toronto.] 
                                                           
1  For example, any changes to the complaints system will 

have a direct impact on discipline and incapacity proceed-
ings and an indirect impact on quality assurance activities 
(e.g., perhaps duplicating remedial initiatives), the regis-
tration process (e.g., to ensure consistent treatment of ap-
plicants with a history of complaints), and transparent 
regulation (e.g., affecting the information about practi-
tioners found on the public register). 

2  The above list was generated by an informal survey of 
colleagues who work in the area. 

3  Michael W. Elliott, ed., Risk Management Principles and 
Practices, 1st ed. (Malvern Pennsylvania: The Institutes, 
2012), p. 5.16 uses a five-step cycle, with the first one 
being Scan Environment. 

4  Ibid., p. 7.31 provides a more complex description of what 
it calls the Prouty Approach. 

5  Ibid., p. 8.5. 
6  There have been some interesting discussions recently 

about developing an approach to complaints screening de-
cisions based on risk of harm concepts. In assessing 
whether a significant response to the concerns is required, 
the screening committee could follow a defined process of 
considering 

• the potential of serious harm to the public, 

• the apparent candour and cooperation of the practi-
tioner with the investigation, 

• the apparent insight of the practitioner into 
the concerns, 

• mitigating factors (e.g., no prior history, voluntary 
remediation, “system” issues), and 

• aggravating factors (e.g., prior history, criminality of 
the conduct). 

The response of the screening committee would follow 
this analysis to a more consistent and defensible result. 
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Last Rights: Cuthbertson v. Rasouli 
What the Supreme Court Didn’t Say about End-of-Life Treatment Decisions 

Mark Handelman and Michael Gordon

Introduction 

n October 2010, Mr. Hassan Rasouli needed 
“routine” surgery to remove a benign tumour 

from his brain. As they say, the operation was a 
success, but things did go wrong. After surgery, 
Mr. Rasouli contracted meningitis, leaving his 
mental capacity severely compromised. The initial 
diagnosis was persistent vegetative state, but it was 
later “upgraded” to minimally conscious state. 

Fortunately for Mr. Rasouli and even though never 
discussed with him, his family knew to a certainty 
that he would want to continue life in that condi-
tion, even if it meant never leaving the Sunnybrook 
intensive care unit (“ICU”). Unfortunately for 
Mr. Rasouli, the Sunnybrook intensive care physi-
cians determined that further medical intervention 
would be futile. They advised his family they 
would be withdrawing life support unless his wife, 
who was his substitute decision-maker (“SDM”), 
obtained a court order preventing that. 

She did, in the Superior Court. The physicians 
appealed. The Court of Appeal dismissed their ap-
peal. They appealed again. The Supreme Court of 
Canada also dismissed their appeal. Mr. Rasouli 
remains in a minimally conscious state in the 
Sunnybrook ICU. 

When the Supreme Court of Canada released its 
judgment in Cuthbertson v. Rasouli [Cuthbertson],1 
dismissing the physicians’ appeal, it was a relief to 
Mr. Rasouli’s family but a disappointment to many. 
The judgment, while limited to the facts of this par-
ticular case, was not perceived to provide many 
guidelines for physicians as to how intractable 
end-of-life disputes could be resolved. It seemed 
the Supreme Court said that every time a substitute 
decision-maker insisted “everything be done” 

to continue the patient’s life, the treatment team 
would either have to comply or make an applica-
tion to court or (in Ontario) to the Consent and 
Capacity Board (the “CCB”), challenging that de-
mand. Some health practitioners wondered whether 
the judgment meant that they had to provide treat-
ments they deemed futile, unethical, or in breach of 
the standard of care for as long as the patient’s fam-
ily demanded. 

In this article, we examine those conclusions, and 
offer suggestions for achieving ethical and legal 
treatment results that will help avoid the need for 
litigation, or if it cannot be avoided, facilitate better 
results for the patient as well as the substitute deci-
sion-maker and the treatment team—and meet the 
physicians’ standard of care. 

Our hope is that continuing this discussion will 
eventually result in a balancing of the incapable 
patients’ “last rights”, together with those of substi-
tute decision-makers, with the rights, obligations, 
and ethical concerns health practitioners must re-
spond to. But, the legal system is part of that equa-
tion, meaning progress will be incremental. 

Ontario End-of-Life Law 

There is no particular section of the Health Care 
Consent Act [HCCA]2 addressing end-of-life 
decisions. But like any treatment decision, capable 
patients make their own. Incapable patients have an 
SDM who is responsible for making it in accord-
ance with the relevant provisions of the HCCA. 

The Definition of Treatment 

The HCCA contains a sweeping definition of 
treatment: 

“treatment” means anything that is done for a therapeutic, 
preventive, palliative, diagnostic, cosmetic or other 

I
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health-related purpose, and includes a course of treatment, 
plan of treatment or community treatment plan, but does not 
include, 

(a) the assessment for the purpose of this Act of a person’s 
capacity with respect to a treatment, admission to a care 
facility or a personal assistance service, the assessment for 
the purpose of the Substitute Decisions Act, 1992 of a 
person’s capacity to manage property or a person’s 
capacity for personal care, or the assessment of a person’s 
capacity for any other purpose, 

(b) the assessment or examination of a person to determine 
the general nature of the person’s condition, 

(c) the taking of a person’s health history, 

(d) the communication of an assessment or diagnosis, 

(e) the admission of a person to a hospital or other facility, 

(f) a personal assistance service, 

(g) a treatment that in the circumstances poses little or no 
risk of harm to the person, 

(h) anything prescribed by the regulations as not 
constituting treatment.3 

It is important to note that the Supreme Court dealt 
only with the broad definition and did not address 
any of the exceptions set out in paras. (a) to (h). 
Paragraph (g) is examined in more detail below. 

The Principles of Substitute Consent 

The correct SDM is identified according to the hi-
erarchy of SDMs set out in s. 20 of the HCCA. 
Since Mr. Rasouli did not have a court-appointed 
guardian of the person and had not granted a Power 
of Attorney for Personal Care, his wife was his 
SDM. She was obliged to make his treatment deci-
sion in accordance with the principles for substitute 
consent set out in s. 21: 

21. (1) A person who gives or refuses consent to a treatment 
on an incapable person’s behalf shall do so in accordance with 
the following principles: 

1. If the person knows of a wish applicable to the 
circumstances that the incapable person expressed while 
capable and after attaining 16 years of age, the person shall 
give or refuse consent in accordance with the wish. 

2. If the person does not know of a wish applicable to the 
circumstances that the incapable person expressed while 
capable and after attaining 16 years of age, or if it is 

impossible to comply with the wish, the person shall act in 
the incapable person’s best interests. 

(2) In deciding what the incapable person’s best interests are, 
the person who gives or refuses consent on his or her behalf 
shall take into consideration, 

(a) the values and beliefs that the person knows the 
incapable person held when capable and believes he or she 
would still act on if capable; 

(b) any wishes expressed by the incapable person with 
respect to the treatment that are not required to be followed 
under paragraph 1 of subsection (1); and 

(c) the following factors: 

1. Whether the treatment is likely to, 

i. improve the incapable person’s condition or 
well-being, 

ii. prevent the incapable person’s condition or 
well-being from deteriorating, or 

iii. reduce the extent to which, or the rate at which, 
the incapable person’s condition or well-being is 
likely to deteriorate. 

2. Whether the incapable person’s condition or well-
being is likely to improve, remain the same or deteriorate 
without the treatment. 

3. Whether the benefit the incapable person is expected to 
obtain from the treatment outweighs the risk of harm to 
him or her. 

4. Whether a less restrictive or less intrusive treatment 
would be as beneficial as the treatment that is proposed. 

Mrs. Rasouli4 did not allege that her husband had 
previously expressed capable wishes regarding 
treatment at the end of his life. Her obligation was 
therefore to make the decision based upon his “best 
interests” as defined in the section. Dr. Salasel and 
Mr. Rasouli are Muslim. Dr. Salasel says their reli-
gious beliefs require doing all things possible to 
prolong life. That was why she would not consent 
to withdrawing life support. 

The Judgment in Cuthbertson v. 
Rasouli5 

Relevance beyond Ontario 

Although the Supreme Court judgment is based on 
the Ontario statute, it is relevant across Canada for 
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two reasons. First, the majority opined that it was 
more appropriate for the treatment team to chal-
lenge a patient’s family’s decision through the 
Consent and Capacity Board in Ontario or to go to 
court in other provinces. In other words, it is not 
appropriate to say to the patient’s family, “We’re 
discontinuing life support unless a judge tells us we 
can’t; so feel free to sue us”. 

Second, the precise point on which the Decision 
turns is the definition of treatment as “anything that 
is done for a therapeutic, preventive, palliative, di-
agnostic, cosmetic or other health-related purpose”. 
Withdrawal of life support was held to fit that defi-
nition. Other provinces have similar wording. 

The Facts and Background (Briefly) 

Mr. Hassan Rasouli was admitted to Sunnybrook 
Health Sciences Centre in October 2010 for surgery 
to remove a benign tumour from his brain. While 
the surgery was successful, he contracted meningi-
tis shortly after, resulting in permanent and serious 
brain damage. The initial diagnosis was persistent 
vegetative state, which was later “upgraded” to 
minimally conscious state. 

The intensive care physicians treating Mr. Rasouli 
concluded that further treatment would not provide 
medical benefit to Mr. Rasouli and proposed pallia-
tive care to his SDM, who would not consent. The 
physicians then took the position they did not re-
quire consent, as discontinuing life support for him 
was not a “treatment”. 

Mr. Rasouli’s SDM is his wife. She commenced a 
court application for an injunction to prevent the 
discontinuance of his life support. She was success-
ful for different reasons in the Superior Court, the 
Court of Appeal, and in the Supreme Court. Mr. 
Rasouli, at this writing, remains in the Sunnybrook 
ICU. 

The Physicians’ Argument 

The essence of the physicians’ argument at all three 
levels of court was that something no longer bene-
fitting a patient is no longer a treatment and that 
physicians should be the sole arbiters. If it is no 
longer a treatment, consent is not required to dis-
continue it. All three levels of court examined that 
submission; each found different flaws with it. 

The main flaw with the physicians’ argument is 
that while physicians ought to be the arbiters of 
what constitutes “medical benefit”, that is not the 
test for continuing or withdrawing treatment. The 
Ontario legislative test is based upon the patient’s 
“best interests”. This test considers “medical bene-
fit”, patient’s values and beliefs, and also any other 
considerations that are relevant. 

In the literature, the distinction between “medical 
best interests” and “best interests” is sometimes 
described as the difference between physiological 
futility and normative futility. As Dr. Veatch de-
scribed the dichotomy in one of many articles in a 
book on “futile” care, 

The general claim, however, is that the physician is the 
presumed expert on such claims of medical fact. 

By contrast, other disputes over futility are over the value of a 
goal that might be pursued. 

The physician is claiming that there is no value in the activity 
(continuing life support for a patient diagnosed as 
permanently vegetative) while the patient or surrogate has 
claimed that it is of value. The critical moral claim is that 
experts in a domain such as medicine can claim no legitimate 
expertise on these normative judgments. Some physicians see 
value in permanently unconscious life; most do not—just as 
some lay people see value in such life while most do not. The 
dispute cannot be resolved by medical expertise.6 

The SDM’s Argument 

Dr. Salasel contended that withdrawing life support 
and commencing end-of-life care was a treatment 
as that term is defined in the HCCA. Therefore, 
as with all treatments offered in other than 
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an emergency situation, consent was required 
before it could be carried out. 

Since Dr. Salasel refused to consent to withdrawal 
of life support, the physicians could either continue 
to treat Mr. Rasouli or make an application to 
Ontario’s Consent and Capacity Board pursuant to 
s. 37 of the HCCA. This section permits a physician 
to apply to the Board to challenge the treatment de-
cisions of an SDM. More precisely, it is an applica-
tion to determine whether the SDM complied with 
the principles for substitute consent set out in s. 21 
of the HCCA, above. 

The Supreme Court Judgment 

By a 5:2 majority, the Supreme Court held that 
consent was required because, based on the 
HCCA’s definition of treatment, withdrawal of life 
support is a treatment. It is done for a therapeutic, 
palliative, or other health-related purpose. And, ex-
cept in emergency situations, initiating a treatment 
requires consent—even when the treatment to be 
initiated is the withdrawal of treatment. 

Chief Justice McLachlin, who wrote the majority 
opinion, was careful to limit it to the facts of this 
particular case. This was a disappointment to many 
health practitioners, who hoped, at least, for a com-
prehensive analysis directing how similar disputes 
could be resolved without the need for judicial in-
tervention if not for an unequivocal declaration that 
physicians had the final, unchallengeable say as to 
when life support could be withdrawn as “futile” or 
as not meeting the standard of care by which physi-
cians are guided in treatment proposals. But, while 
it may have been a disappointment, the judgment is 
based on a plain reading of the legislation. 

Mr. Rasouli’s was the first futility case to reach the 
Supreme Court. Respectfully, the belief that a sin-
gle case could resolve so complex and important a 
question was simplistic. However, some principles 
do emerge from this judgment or were not neutral-
ized by it. An appropriate framework to assist in 

avoiding or minimizing the need for litigation in 
similar cases is possible and necessary. 

It is worth noting the complete absence of any evi-
dence that, at any point, a health practitioner or a 
family member asked Mr. Rasouli, while the latter 
was capable, what his wishes, values, and beliefs 
were regarding his own end-of-life decisions, or 
gave him any indication what views regarding life 
support were held by the intensivists who would 
end up treating him post surgery. 

What the Court Said (and Didn’t Say) 

How Sweeping Is This Judgment? 

Justice McLachlin defined the question before the 
Supreme Court as, “whether withdrawal of life 
support constitutes treatment on the facts of this 
case”.7 The phrase “on the facts of this case” is 
judge-speak intended to limit the ambit of a deci-
sion. In other words, the result could be different 
“on the facts of the next case”. 

That said, some principles do emerge that will ap-
ply in future cases. 

The majority judgment held that withdrawing 
Mr. Rasouli’s life support was a treatment because 
it was proposed for some of the reasons that define 
treatment. The Chief Justice wrote, 

The words of the HCCA on their face cover provision of life 
support that is effective in keeping the patient alive and 
forestalling death. Life support arguably falls within 
“therapeutic” and “preventive” purposes, listed in the 
definition of “treatment” in s. 2(1).8 

Resolving Intractable Treatment Disputes 

Ontario’s HCCA created The Consent and Capacity 
Board and gave it jurisdiction to resolve the prob-
lem of a health practitioner proposing a treatment 
to which an SDM will not consent. This includes 
the withdrawing or withholding of a treatment. The 
health practitioner may apply to the Board for a de-
termination as to whether or not the SDM has com-
plied with the principles for giving or refusing 
substitute consent. Because, in this case, the health 
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practitioners took the view that withdrawal of life 
support was not a treatment, they did not apply to 
the Board. The Supreme Court noted that this was 
at odds with the usual approach to end-of-life 
treatment disputes in Ontario, which do go to the 
Board. 

The Supreme Court also examined cases from other 
provinces. In those cases, the patients’ families 
were obliged to commence litigation for injunctive 
relief to prevent the withdrawal of life-sustaining 
treatments. Chief Justice McLachlin disapproved 
of requiring the families to initiate the litigation 
process: 

I am concerned about the practical impact of the proposed 
approach on patients, families, and physicians. It may 
heighten the vulnerability of incapable patients, since the legal 
burden will be on family or friends to initiate court 
proceedings to prevent the withdrawal of life support, rather 
than on physicians to obtain consent before acting. The 
implications of this shift are particularly troubling where the 
incapable patient lacks a network of family and friends with 
the financial resources to fund legal action, which could entail 
a trial on the medical standard of care. Furthermore, it is 
unclear on the proposed approach whether the physician could 
withdraw life support without judicial oversight if no legal 
action is taken by the patient’s family or friends.9 

This is a “suggestion” from the Chief Justice 
of Canada to physicians across the country that 
(1) when disputes arise regarding withdrawal of life 
support, they should be the ones to obtain consent 
to their treatment proposal and (2) where consent is 
not provided and appears to not be in the best inter-
ests of the patient, a board or court application 
should be commenced. It is also the approach en-
couraged by English courts.10 

Physicians’ Ethical Dilemmas 

One of the concerns the appellant physicians ex-
pressed to the Supreme Court in Cuthbertson was 
that requiring consent to discontinue life support 
places them in an untenable ethical position. Chief 
Justice McLachlin explained their concern this 
way: 

A final argument raised by the physicians is that they may be 
placed in an untenable ethical situation if consent is required 
for withdrawal of life support. They could effectively be 
compelled to continue providing life support, even where they 
consider it to provide no medical benefit to, or even to harm, 
the patient. This could place physicians in breach of their legal 
and professional obligations to act in the best interests of the 
patient. 

Legally, a physician cannot be faulted for following the 
direction of the Board, any more than he could be faulted for 
abiding by a judge’s direction at common law not to withdraw 
life support. Implicit in the physicians’ request that a judge 
resolve the present dispute is acceptance that if a judge orders 
that life support cannot be withdrawn, they must comply. 
Their legal position under the HCCA is no different. 

However, a physician may feel that his legal obligation not to 
withdraw life support is in tension with his professional or 
personal ethics. Such tensions are inherent to medical practice. 

[…] 

The HCCA’s scheme for dispute resolution offers several 
avenues through which a clash with a physician’s ethical 
compunctions may be averted.11 

The Supreme Court was not indifferent to physi-
cians’ ethical concerns but rather recognized the 
difficulty of offering a single silver bullet. As 
McLachlin C.J. observed for the majority, 

Wherever one tries to draw the line, it is inevitable that 
physicians will face ethical conflicts regarding the withdrawal 
of life support. No legal principle can avoid every ethical 
dilemma. What may be needed is a practical solution that 
enables physicians to comply with the law and to satisfy their 
professional and personal ethics.12 

Practical Solutions 

Overview 

Ethical Considerations 

We start with the premise that the law is the mini-
mum requirement, that, at the very least, a health 
practitioner should follow the law. In this context, 
that probably means (1) obtaining consent to with-
drawal of life support in accordance with the 
HCCA, and (2) failing receiving such consent, ar-
guably (since it is only a “suggestion” by Canada’s 
Chief Justice) commencing the court or CCB 
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application instead of issuing an ultimatum requir-
ing the patient’s family to start a proceeding.13 

However, physicians, the courts, and society at 
large (we suggest) all impose upon physicians a 
standard higher than meeting their minimum obli-
gations to patients. The law specifies what you 
must do. An ethical solution identifies what you 
ought to do. In our view, practical solutions must 
address that higher ethical standard. 

Although as McLachlin C.J. noted, the concept of 
“fiduciary obligations” is not well evolved in this 
context,14 the courts do recognize that the physi-
cian-patient relationship is fiduciary, which is the 
highest standard the law imposes on any obliga-
tions. It exists here because the physicians have all 
the knowledge, experience, and resources and be-
cause of the stark vulnerability and dependence of 
patients whose health and intellect are severely 
compromised. 

While a physician’s first obligation is to the patient, 
there are also obligations, some in the legislation 
and some created by judges or the CCB, to the pa-
tient’s SDM. And sometimes lost in this discussion 
is the fact that physicians treating patients also have 
rights. 

Legal Considerations 

Broadly, there are two types of legal obligations: 
substantive and procedural. A substantive right, for 
example, is the incapable patient’s right to have her 
treatment decisions made in accordance with the 
principles for substitute consent. A procedural 
right, for example, is the patient’s right to have in-
capacity to make a treatment decision properly as-
sessed and charted and to be advised of the finding 
of incapacity and of the right to challenge it [in 
Ontario] by application to the CCB—and the 
Board’s Decisions occasionally turn on procedural 
defects, as do the courts’. 

Practical solutions must respect substantive and 
procedural rights—the patient’s, the SDM’s, and 
the physician’s. 

Practical solutions must also respect certain “over-
arching” legal principles. The Canadian Charter of 
Rights and Freedoms applies to almost all Canadian 
legislation, requiring that legislation be consistent 
with and interpreted according to the Charter. And, 
in every province, as well as federally, Human 
Rights Codes require an absence of discrimination in 
laws and individual behaviour. As well, but some-
times less clearly, notions of the “rule of law”, natu-
ral justice, and procedural fairness also appear. 

However, Canadian law has not yet established 
overarching principles specifically applicable to 
futile care decisions. We propose one below. 

Avoiding/Preparing for Litigation 

While few end-of-life decisions become adversari-
al, we suggest that there would be fewer still if 
SDMs better understood, from the beginning of the 
process, their obligations and how to make deci-
sions. We also suggest that certain decisions can be 
taken out of the hands of SDMs. 

However, there will still be disputes that can be re-
solved only with judicial or tribunal assistance. We 
hope that our suggestions will assist in minimizing 
how many conflicts arise around end-of-life deci-
sions and that those which cannot will, when ruled 
upon, contribute to a body of law that clarifies eve-
ryone’s’ rights and obligations—resulting in fewer 
litigated treatment decisions because of clearer law. 

Put differently, the goal is to minimize conflict but 
to be prepared for it. Any good litigation lawyer 
will tell you that cases are won or lost long before 
the parties walk into a courtroom. 

By way of caveat, if, as McLachlin C.J. suggests, 
the physician is obliged to appeal an SDMs refusal 
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to consent to withdrawal of life support—when the 
physician feels that the refusal of consent is not in 
the best interests of the patient and not in accord-
ance with the HCCA—the patient’s SDM and fami-
ly have little to lose by not consenting. At the very 
least, the decision is delayed. In fact, it is not unu-
sual that patients die before litigation is over. On 
the other hand, doctors who do nothing resolve 
nothing. 

There are some tangible benefits to physicians of 
litigating end-of-life disputes: 

• Once a court or tribunal agrees that life support 
should be withdrawn, the physician is “bullet-
proofed” from a successful wrongful death claim. 

• Some SDMs, upon receiving legal advice that the 
chance of success is illusory, will accept the in-
evitable decision or at least better understand it if 
they listen to the evidence. 

• “Blame” for the decision to withdraw treatment 
shifts from the physician or hospital to the tribu-
nal or court. 

• It is the ethical thing to do. Remember, the phy-
sician’s obligation is to obtain informed consent 
that accords to the principles for substitute con-
sent set out in the HCCA. Physicians who accept 
what they perceive to be the wrong treatment 
decision from an SDM have failed to meet their 
legal and ethical obligation to their patient. 

• While treatment decisions should never be made 
having regard to allocation of resources—which 
is more a policy than a treatment decision—ICU 
beds are a limited and expensive resource. If 
physicians will not or cannot “police” their own 
intensive care units, expect legislation. 

Checklists 

Checklists are a useful way to ensure things are done 
ethically and legally. They are also useful, as noted 
above, in litigation. Good checklists are available,15 
but below we suggest some additional steps. 

What Is an “Impossible to Comply With” 
Treatment Wish? 

Ontario’s HCCA requires that SDMs give or refuse 
consent to treatment first based upon the patient’s 
previously expressed capable wishes applicable to 
the circumstances, if any, unless the wish is impos-
sible to comply with.16 Many CCB cases have ad-
dressed whether or not a patient’s prior expressions 
are in fact wishes as opposed to values and beliefs. 
Other cases have examined what it takes for a wish 
to be applicable to the circumstances. However, 
none has addressed what it takes to make a wish 
impossible to comply with. 

Suppose the patient said, “I know I have 
Alzheimer’s; I know how it will end, but I want you 
to do everything possible to keep me alive as long as 
possible, even after I am permanently unconscious, 
and all I can feel is pain. I want dialysis, I want a 
feeding tube, I want CPR if my heart stops”. 

There are two answers to this conundrum: 

1. The wish is impossible to comply with, as it will not 
continue life—it will only extend the dying process. 

2. There is an overarching legal principle recogniz-
ing the affront to human dignity, resulting from 
this medical approach. 

The law does not yet recognize the transition from 
life to death referred to above as the dying process. 
As a working definition, the term means that end 
phase of a medical state in which the patient 
has irreversible conditions that will lead to her 
imminent death with or without further medical 
interventions and the patient’s lost ability to have 
meaningful interaction with her environment.17 

We are not the first to use the term the dying pro-
cess and agree with this observation made by two 
Brazilian physicians: 

Prolonging the dying process causes suffering to all persons 
involved; patients, families as well as healthcare professionals. 
Therefore this kind of painful situation should be avoided.18 
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The “Overarching” Legal Principle 

One American case has been cited with approval 
by courts in Canada, the United States, and Britain, 
as well as by the CCB. In Re Conroy,19 the New 
Jersey Supreme Court observed, 

The medical and nursing treatment of individuals in extremis 
and suffering from these conditions entails the constant and 
extensive handling and manipulation of the body. At some 
point, such a course of treatment upon the insensate patient is 
bound to touch the sensibilities of even the most detached 
observer. Eventually, pervasive bodily intrusions, even for the 
best motives, will arouse feelings akin to humiliation and 
mortification for the helpless patient. When cherished values 
of human dignity and personal privacy, which belong to every 
person living or dying, are sufficiently transgressed by what is 
being done to the individual, we should be ready to say: 
enough. 

Re Conroy was cited with approval by the CCB in 
S.R. (Re),20 in which the Board recounted the evi-
dence given by one of the patient’s ICU nurses: 

Ms. Devane’s notes of her twelve hour shift the day before the 
hearing graphically set out the reality of S.R.’s painful 
existence in the ICU. He was completely helpless. The 
doctor’s orders were to withdraw pain medication in the 
morning so that they could assess S.R.’s capabilities. It was 
apparent to her from S.R.’s gestures and grimaces that he felt 
more pain then. His heart rate increased when she was turning 
him or treating his ulcers and this was also an indication that 
he felt pain. She had to change his bed pad every two hours as 
it was wet and soiled. He showed pain during his frequent 
bowel movements and more pain when she tried to clean him. 
Ms. Devane said S.R.’s eyes could open when he heard voices 
but he could not follow her movements. He did tear up when 
experiencing pain. He showed no emotion other than pain. 
His condition had been very similar for the entire 112 days he 
had been in ICU. 

The Board, after referring to the quotation cited 
above from Re Conroy, observed, 

The fact that S.R. was not in a vegetative state and clearly felt 
pain every moment of his prolonged life lead (sic) us to the 
conclusion that his well-being required that we state that he 
has suffered enough and should be allowed remission from 
his pain.21 

Note that Mr. S.R. had not previously expressed 
wishes applicable to his circumstances. The Board

did not exclusively rely upon Re Conroy but also 
examined Mr. S.R.’s condition from the perspective 
of his best interests, as required by s. 21 HCCA. 
However, the law develops slowly, and recognition 
of the Re Conroy principle as overarching may be 
one of the “practical solutions” to which McLachlin 
C.J. referred in Cuthbertson. 

Who Proposes Treatment? 

Families often “demand” treatments for their loved 
one. Dialysis and feeding tubes are common expec-
tations. Physicians often comply, either thinking 
they have to or not wishing confrontation. But there 
is a difference between requiring consent to with-
hold or withdraw a treatment on the one hand and 
proposing a treatment on the other. 

To be clear and unequivocal, there is no right to 
demand a treatment from a physician. Health prac-
titioners propose treatments, not SDMs. If the 
treatment does not meet the standard of care, or if 
in the physician’s opinion, such treatment will pro-
vide no benefit to the patient, “just say no”. 

In the only Canadian case considering this issue,22 
Justice Burnyeat observed, 

When faced with a similar situation, the Lord Justices in Re J, 
supra, were of the view that they could not conceive of any 
circumstances in which it would be other than an abuse of 
power to require a medical practitioner to act contrary to the 
fundamental duty which that practitioner owed to his or her 
patient. The statements to that effect set out in clear and strong 
language the position taken in Re J, supra. I agree with that 
view.23 

In Re J, Lord Donaldson described that fundamen-
tal duty as, “subject to obtaining any necessary 
consent, is to treat the patient in accordance with 
his own best clinical judgment, notwithstanding 
that other practitioners who are not called upon to 
treat the patient may have formed a quite different 
judgment or that the court, acting on expert evi-
dence, may disagree with him [emphasis added]”.24 
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What Is Not a Treatment—and There-
fore Does Not Require Consent? 

While the definition of treatment in the Ontario 
legislation is expansive, certain things are excluded 
from it.25 Assessing capacity under the HCCA, gen-
eral examination of the patient’s condition, taking a 
health history, admission to hospital, and provision 
of personal assistance services are excluded from 
the definition. The statute also provides that the 
legislature may by regulation prescribe additional 
things as excluded from the definition [withholding 
CPR, for example], which it has not done. 

Also excluded from the definition of treatment is “a 
treatment that in the circumstances poses little or 
no risk of harm to the person”. However, if consent 
is sought for such a treatment, then it is treated as 
such, and consent is required.26 

Suppose in the case of S.R. (Re), referred to above, 
the attending physician did the following: 

• upon Mr. S.R.’s admission to ICU, advised his 
SDM that the time could come when he would 
receive no further benefit from life support, in 
which case the physician would advise the SDM 
he intended to treat Mr. S. R. palliatively; 

• explained that this decision did not require con-
sent because, although death would ensue, the 
patient’s demise would be pending in any event, 
in consequence of which the treatment decision 
posed little or no risk of harm in the circum-
stances; and 

• when the time came and the SDM objected to that 
change in the goals of treatment, the physician ap-
plied to the CCB (or court outside of Ontario). 

The approach described above has never been 
tried.27 Note, however, that our hypothetical physi-
cian had his “ducks in a row”: the SDM received 
notice upon patient’s admission to ICU that this 
was the procedure, and consent was not sought for 
the withdrawal of treatment. The SDM was advised 

that withdrawal of life support was pending. When 
the SDM objected, it was the physician who com-
menced proceedings. 

Many things happen to a patient in ICU for which 
specific consent is not sought: medications are ad-
justed, tests and samples for cultures are taken, and 
oxygen pressure is adjusted. SDMs have the right 
to consent to treatment but not direct it. 

What is imperative upon admission to ICU is that 
the goals of treatment be identified and a plan of 
treatment proposed by the physician and consented 
to by the SDM. The “plan of treatment” should be 
based upon a combination of the standard of care 
and the patient’s prior wishes, values, and beliefs. It 
should not only identify the treatments and proce-
dures proposed but also identify treatments and 
procedures that will not be proposed and decisions 
in respect of which the SDM will be advised but 
not asked for consent. 

Whither Chest Compressions? 

One of the most frequent disputes between health 
practitioners and SDMs involves cardiopulmonary 
resuscitation, or “CPR”. While the patient’s family 
may view chest compressions as a magic bullet, 
health practitioners frequently do not wish to pound 
repeatedly on the chest of a frail and dying patient 
when the “best” possible result will be the need, in 
short order, to do it again. 

What people fail or refuse to understand are the 
limitations of CPR.28 It just does not save every 
life. It is not a cure for an underlying condition. 

Most hospitals deem that every patient admitted is 
“full code”, and everything will be done to save the 
person’s life no matter what. Presumptively, CPR is 
part of the “full code” status, and consent is re-
quired to withhold it. 

But, that need not be the case. 

In Cefarelli v. Hamilton Health Sciences [Cefarelli],29 
Ontario Court of Appeal had the opportunity 
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to examine the right of a physician to write 
a Do-Not-Resuscitate (“DNR”) order without 
consent. 

In Cefarelli, the plan of treatment consented to in-
cluded a Physician-Ordered Scope of Treatment 
(“POST”). It provided in part, “Cardiopulmonary 
Resuscitation—provide full treatment and resusci-
tation—this may include:” followed by boxes to be 
checked off. The boxes for cardiac defibrillation 
and cardiac compression were checked off. 
The court held, 

In our view the application judge was correct in finding that 
the November 2012 treatment plan (which was consented to) 
gives the responsible physician discretion regarding which 
components of cardiopulmonary resuscitation are to be used 
and which are not. One such component is cardiac 
compression. In these circumstances, the contested order was 
simply one available to the doctor within that plan. It cannot 
be said to be a withdrawal of treatment from that treatment 
plan. No question therefore arises of the need for consent. 
Rather, it is, as the application judge said, effectively a request 
to impose CPR treatment which, for this patient, carries no 
possibility of medical benefit, but would only inflict harm on 
him.30 

In other words, there can be discretionary aspects to 
the concept of “full code”. However, caution is re-
quired. In E.G.J.W. v. M.G.C., MD AND D.J.L., 
MD,31 a complaint was made to the College of 
Physicians and Surgeons that doctors changed a 
patient’s code status to DNR without consent. This 
matter twice went to appeal and was both times re-
mitted to the College with a direction to consider 
the law. The Board wrote, 

The Committee’s assertion that the requirements of the law 
were in flux at the time the Respondents made the DNR order 
misunderstands the nature of the duty to observe the 
requirements of the law. The law of the HCCA applied at all 
times regardless of any uncertainty surrounding its operation. 
The decision of the Supreme Court of Canada in Rasouli 
clarified the operation of the law but did not change it either 
retrospectively or prospectively. Although a good faith 
misunderstanding as to the nature of a legal duty may be 
relevant to Committee’s determination as to the nature of 
remedial action that may be required in these circumstances, it 
does not excuse a failure to comply with the law per se. 

For all of these reasons, the Board concludes that the 
Committee’s decision to take no further action on the 
complaint based on its conclusion that the Respondents acted 
in accordance with Hospital and arguably College policy is 
unreasonable.32 

In the interests of fairness and transparency, any 
physician or hospital-imposed limits should be 
clearly stated to the patient and SDM as soon as 
possible after admission. Brochures may be ade-
quate. And, should a DNR order be written, at least 
in Ontario it is important to properly and carefully 
set the stage for doing it without consent—and then 
not ask for consent. 

The Medical Standard of Care 

An ongoing concern health practitioners have about 
resorting to the legal system is the need to continue 
life support pending a judgment, even when doing 
so does not meet the standard of care.33 In the arti-
cle mentioned in endnote 33, the authors concluded 
that the CCB is obliged to base its decisions on the 
principles for substitute consent, which do not con-
sider the medical standard of care. Physicians ap-
plying to the Board therefore must frame their 
evidence in the context of “best interests” rather 
than argue that continuing life-sustaining treat-
ments (or, more precisely, continuing treatments 
that prolong the dying process) falls below their 
medical standard of care. 

Respectfully, the authors have missed a legislative 
provision. The factors enumerated in s. 21 HCCA 
to be considered in giving or refusing consent—and 
therefore the factors the CCB may consider—are 
not a closed set. The Board is required to consider 
the enumerated factors but is not limited to them 
alone: it remains open for the health practitioner to 
put additional factors, such as the medical standard 
of care, forward. 

However, it is inadequate for the practitioner to 
simply say, “Continuing this treatment does not 
meet the standard of care to which I must practice”. 
It is necessary to explain the principles behind the 
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standard of care and to explain why they are rele-
vant to the decision at hand. 

As well and perhaps more importantly, the concept 
of “natural justice” (fair play) comes into the pic-
ture. It is important to lead evidence that the patient 
and/or the SDMs received information early on, 
that treatment proposals, including proposals to 
withdraw a treatment, were based on the relevant 
standards of care. That explanation is part of the 
informed consent process and one of the dying pa-
tient’s “last rights”. 

What Is Palliative Care? 

The concept of palliative care is fraught with uncer-
tainties, contradictions, varying expectations, and 
muddled definitions. Consequently, palliative care 
is often confused with end-of-life care. 

In addition, the concept of treatments needs unrav-
elling, as the usual medical model of treatment, 
which seems to be what most people understand by 
the term, may not address processes that might be 
recognized in the world of “legalese” but do not 
reflect what most health care providers usually 
mean by a treatment. 

To try and make some sense out of all the misun-
derstandings and contradictions, for the purpose of 
this discussion, we make definitions that generally 
capture the major concepts in these terms, with the 
understanding that there may be outlying compo-
nents that are not addressed adequately. 

World Health Organization Definition 
of Palliative Care 

Palliative care is an approach that improves the 
quality of life of patients and their families facing 
the problems associated with life-threatening ill-
ness, through the prevention and relief of suffering 
by means of early identification and impeccable 
assessment and treatment of pain and other prob-
lems, physical, psychosocial and spiritual. 

Palliative care 

• provides relief from pain and other distressing 
symptoms; 

• affirms life and regards dying as a normal 
process; 

• intends neither to hasten or postpone death; 

• integrates the psychological and spiritual aspects 
of patient care; 

• offers a support system to help patients live as 
actively as possible until death; 

• offers a support system to help the family cope 
during the patients illness and in their own be-
reavement; 

• uses a team approach to address the needs of pa-
tients and their families, including bereavement 
counselling, if indicated; 

• will enhance quality of life and may also posi-
tively influence the course of illness; 

• is applicable early in the course of illness, in con-
junction with other therapies that are intended to 
prolong life, such as chemotherapy or radiation 
therapy, and includes those investigations needed 
to better understand and manage distressing clin-
ical complications. 

By encompassing these principles and concepts, we 
may not know exactly what palliative care is, but 
we should know what it isn’t. It is not active cura-
tive or potentially curative measures in which the 
balance between discomfort and outcome may be 
weighted on the side of discomfort, with the hope 
of remission if not cure. 

A recent article in e-Hospice from Canada said the 
following, “People, in general, are afraid whenever 
the word palliative is mentioned because in our 
death-denying society, it is falsely seen as a death 
sentence”.34 
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As a peculiar spinoff to the ignorance about the 
meanings of palliative and other interventions that 
should be implemented when the dying trajectory 
becomes clarified and symptom management 
moves up the priority list, the challenge has recent-
ly focused on the erroneously labeled “right to die” 
as if there were a contrary “right to live”, which 
would imply immortality. A recent op-ed in the 
Globe and Mail35 unfortunately equates the very 
painful dying days of a family member suffering 
from malignancy that had spread to the need for 
physician-assisted suicide or euthanasia (or as 
Quebec’s Bill 52 calls it, An act respecting end-of-
life care). The focus should have been on the dis-
graceful and all-too-common lack of proper pallia-
tive—terminal phase of illness—care with proper 
symptom management and a holistic physical and 
psychosocial approach to those experiencing the fi-
nal trajectory of their malignant illness. This empha-
sizes pain management, which is often, if not 
always, successful but also allows the person to ex-
perience at the best level possible his final period of 
living. 

People believe that palliative care is administered 
only at the very end of life when one is on his or 
her deathbed. But palliative care is applicable early 
on in the course of an illness in conjunction with 
other treatments. It is also false to speak of “the 
withdrawal of care” when referring to the fact that 
disease‐modifying or life-sustaining treatments are 
no longer of benefit. On the contrary, very good 
care is still provided, although with emphasis on 
palliative care, the goal of which is ultimate com-
fort at the last stages of life. 

Unfortunately, many, including health care profes-
sionals, still see palliative care as a separate process 
delivered only very late (much too late) at the end 
of life when a patient is on his or her deathbed. 
Others may still see it as “giving up” or “losing the 
battle” to the disease. Put that way, no wonder peo-
ple are afraid of it. 

Interestingly, palliative care may actually help one 
live longer. Doctors have found that patients with 
terminal lung cancer who began receiving palliative 
care immediately upon diagnosis were not only 
happier, more mobile, and in less pain as the end 
neared but also lived nearly three months longer. 

End-of-life care is a component of the palliative 
care concept that focuses on the period in the oth-
erwise unpredictable trajectory of life and the dying 
process, which anticipates that death is on the clos-
er horizon. Within the context of palliative care’s 
focus on symptom management, the goal is to pro-
vide as much comfort and quality of life for how-
ever long it takes for the trajectory of dying to 
occur. It could be rapid when it is truly “end of 
life”. Or it could be slow, and although “end of 
life”, it is not the terminal phase of end-of-life care, 
when clearly the shape of the trajectory is rapidly 
declining towards death. 

Within this context, the concept of treatments has to 
be explored. From the health care providers’ point of 
view, a treatment is something you do in order to 
achieve a specific clinical goal. Not every interaction 
with the health care industry is a treatment. With 
that in mind, eating a bowl of corn flakes if provided 
as part of a therapeutic diet (one prescribed by a doc-
tor and filled by a dietician—“DAT”) suddenly 
could be construed as a treatment. 

Withholding the bowl of cereal because the person 
wants eggs would then be construed as a change of 
treatment. Of course, in extreme cases, dietary ma-
nipulations may at times fall closer to the concept 
of a treatment. 

One of the problems in Cuthbertson is that what 
was offered to Mr. Rasouli in lieu of ICU treatment 
was erroneously interpreted as a treatment (pallia-
tive care) when in fact it is a philosophy of care that 
started the day Mr. Rasouli became ill, and deci-
sions about care focused on comfort after acute in-
terventions were no longer likely to be useful. 



118 | P a g e  
 

 
Health Law in Canada I Volume 35 I No. 4 

The decision then should have been to move him 
from the ICU to a complex continuing care unit (a 
place) without any specific designation as to what 
might constitute the nature of the treatments pro-
vided to him other than indicating that they would 
be those deemed appropriate by the health care pro-
fessionals looking after him—thereby avoiding the 
conundrum of defining what is in essence a philos-
ophy of care rather a specific plan of care. 

It is necessary to predefine the nature of care to be 
the care necessary to achieve the goals of care—
which may change during the person’s stay in hos-
pital. Moves from one program of care to another 
should not be construed as a treatment but merely a 
destination where specific treatments might or 
might not be carried out. As such, all specific 
treatments offered can be refused, but autonomy 
does not mean a patient/SDM can demand a treat-
ment not proposed. 

Canada lags in recognizing the relationship between 
intensive care and palliative care. It is acknowledged 
and accepted in Brazil,36 Russia,37 and Belgium: Be-
cause Belgian palliative care is among the most de-
veloped in Europe, medically futile treatments at the 
end of life are likely reduced.38 

Recommendations 

1. It continues to astonish us that Mr. Rasouli was 
admitted to hospital for brain surgery and was 
never asked about his wishes, values, and beliefs 
regarding the end of his own life. Hospitals and 
health practitioners need to encourage advance 
care planning as well as ensure that a patient’s 
wishes, values, beliefs, and SDMs are identified 
and charted as soon as possible following 
admission. 

2. Health practitioners need a better understanding 
of the law relating to capacity, informed and sub-
stitute consent. They also need a better under-
standing of the difference between the 

withholding/withdrawing of a treatment 
versus the not offering of a treatment. The Law 
Commission of Ontario has recently made this 
point and is proposing (among other things) that 
all patients, not just mental health inpatients, re-
ceive “Rights Advice” when found incapable,39 a 
direct consequence of health practitioners’ failure 
to understand patients’ legal rights regarding 
consent and capacity. 

3. Checklists are very useful, as long as they identi-
fy the goals of treatment as well as treatments 
that will not be proposed. 

4. Effective brochures are a useful way to inform 
SDMs of their legal obligations regarding substi-
tute treatment decisions and how they must be 
made. Brochures can also identify health care 
decisions that are excluded from the definition of 
treatment and therefore for which consent will 
not be sought. 

5. The definition of full code should be modified so 
that health practitioners do not feel—and are 
not—obliged to commence chest compressions 
for every patient whose heart stops. 

6. Health care professionals should be better educat-
ed to understand the meaning of the terms they 
use, such as palliative, end-of-life, supportive 
care, comfort measures. When discussions about 
care decisions are made, especially with SDMs, 
language should not get in the way of the proper 
decision-making processes and considerations. 
Health care professionals should also be careful to 
ensure the medical terms they use and do under-
stand are understood by the patient or SDM. 

7. Physicians need to recognize the importance of 
ensuring that when substitute consent to a pro-
posed treatment (including withdraw-
al/withholding) is given or refused, their 
obligation extends to ensuring the consent or re-
fusal reflects the patient’s wishes, values, beliefs, 
and best interests. Physicians should be prepared 
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to challenge SDMs who, in the physician’s opin-
ion, are making a wrong decision. 

[Editor’s note: Mark Handelman, BA, LLB, 
MHSc, is a former Vice Chair and Senior Lawyer 
Member of the Ontario Consent and Capacity 
Board and holds a Master of Health Sciences 
Degree in bioethics. He is counsel to Whaley Estate 
Litigation and practises health care law in Toronto, 
including end-of-life disputes. 

Michael Gordon, MD, MSc (bioethics), FRCPC, 
is the Medical Program Director of Palliative 
Care at Baycrest Geriatric Health Care System and 
Professor of Medicine at the University of Toronto. 
You can reach Dr. Gordon at 
<mgordon@baycrest.org>.]
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Examining Interactions between Police 
and People with Mental Illness 

Louise Bradley and Terry Coleman

hether in large urban centers or smaller rural 
communities, police services across Canada 

are increasingly called upon to manage situations 
involving individuals living with mental illness. 
A 2005 study conducted in London, Ontario, found 
that (1) people with mental illness had three times 
more interactions with police than the general pop-
ulation, and (2) situations involving people with 
mental illness represented a cost of 3–9 per cent of 
the London Police Service’s operating budget. Fur-
thermore, literature on this subject indicates that 
7–15 per cent of police calls involve individuals 
with mental illness. Given the vast and diverse na-
ture of our country, it is not surprising that these 
numbers vary widely. The Vancouver Police report 
that these occurrences are far more frequent. It is 
estimated that 23–49 per cent of police calls for 
service involve an individual with mental illness. 

There are numerous reasons for these, arguably, 
substantial numbers—which also result in a signifi-
cant commitment of resources. They include (1) the 
need for the provision of stable housing: increased 
employment opportunities, and (2) the need to erad-
icate the stigma that is still very much attached to 
mental illness in our country. Given the scope of 
these challenges, police services have increased 
their attention to improving the outcomes of these 
interactions for all parties. 

As a result, there has been a noteworthy increase in 
the number of police conferences, workshops, and 
education/training opportunities focused on how to 
best equip police first responders to play an integral 
role within the extended mental health system. As 
recently as 2002, only about 10 per cent of Canadian 
police services had protocols in place for handling 
encounters with persons with mental illness. In an 
effort to address this challenge, the Mental Health 

Commission of Canada (“MHCC”) has pursued a 
series of initiatives with a number of police services 
that have included reviews of police education and 
training curricula. 

One such initiative has resulted in an MHCC’s re-
port entitled Police Interactions – A Report towards 
Improving Interactions between Police and People 
Living with Mental Health Problems. This study 
surveyed police/mental health education programs 
in Canada and around the world and made 16 rec-
ommendations that offer police services an oppor-
tunity to assess their performance and identify areas 
for improvement. One recommendation is the 
Training and Education for Police Organisations 
(“TEMPO”) framework for police/mental health 
learning. 

TEMPO emphasizes the importance of human 
rights and the vital need to address stigma. The re-
port also prioritizes (1) the involvement of people 
with lived experience of mental illness in educating 
police, (2) the criticality of verbal communications 
during interactions, and (3) the involvement of 
mental health professionals in curriculum develop-
ment. While it is important to acknowledge that 
there is no “one size fits all” solution for police ser-
vices across Canada, there is a range of models cur-
rently being used to educate police services, 
including front-line responders as well as dispatch-
ers and call takers. 

These models include practices such as appointing 
a mental health liaison officer or employing mobile 
crisis teams where police and mental health work-
ers jointly respond to calls involving persons with 
mental health issues. Vancouver’s Chief Constable 
Jim Chu credits partnerships with community men-
tal health agencies for decreasing negative impacts 
and improving the results of interventions. 

W
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Techniques such as these have helped to avoid cri-
sis situations by mitigating both the high risk and 
intensive labour involved in this type of encounter. 

Similar outcome-focused programs have evolved 
across Canada over the past several years. The 
Province of Saskatchewan found that while chronic 
offenders—many of whom have mental illness—
represent a small percentage of the total offender 
population, they consume a disproportionately large 
amount of time and resources. The establishment of 
the Justice Community Support Program, in part-
nership with the Saskatchewan division of the 
Canadian Mental Health Association, is working to 
change that. Clients are assessed, and relevant 
unique circumstances (including culture, language, 
mental illness, or developmental disabilities) are 
evaluated to tailor a prevention approach specific to 
each individual. While there are a number of effec-
tive programs and practices, such as these already 
in place, raising awareness of this issue will serve 
as the primary catalyst to ensure the widespread 
adoption of targeted training and education. 

Meeting this challenge is making its way to the top 
of the police service agenda. In March 2014, the 
Canadian Association of Chiefs of Police partnered 
with the MHCC to host a two-day conference enti-
tled “Balancing Individual Safety, Community 
Safety and Quality of Life, A Conference to 
Improve Interactions between Police and People 
with Mental Illness”. This event drew participants 
from the policing, mental health, and criminal jus-
tice communities, as well as people with lived ex-
perience of mental illness. While police education 
and training were an important focus of the confer-
ence, so too was the attention drawn to the mental 
well-being of police officers. Indeed, the topic of 
ensuring workplace mental health for police 
officers was of such interest that a follow-up 
conference dedicated to this issue was held in 
February 2015. 

The March 2014 conference also highlighted the 
requirement to engage diverse and wide-ranging 
community supports. While police certainly have a 
pivotal role to play, the same is equally true for the 
courts, correction services, social services, mental 
health prevention, and promotion agencies and 
community organizations. 

In large part, police respond to symptoms of social 
issues. The way police interact with people who are 
living with a mental illness is one such example. 
There is little doubt that police spend considerable 
time, interacting with individuals with mental ill-
ness—a reality that is unlikely to change overnight. 
We must come to terms with the fact that this is not 
simply a justice or health issue—it is a societal is-
sue where the burden of responsibility lies with all 
of us. 

[Editor’s note: Louise Bradley, MS, RN, CHE, 
became President and CEO of the Mental Health 
Commission of Canada in 2010, after serving as 
Senior Operating Officer for the University of 
Alberta Hospital, one of Canada’s leading clinical, 
research, and teaching hospitals. In 2012, she was 
awarded the Queen’s Diamond Jubilee Medal in 
recognition of her outstanding contributions to 
the field of mental health; 
<info@mentalhealthcommission.ca>. 

Terry Coleman, MHRM, MA, PhD (Police 
Studies), MOM (Order of Merit for Police Forces), 
was a police officer and a chief of police for nearly 
40 years and also the Saskatchewan Government 
Deputy Minister-Corrections, Public Safety, and 
Policing. He is a public safety consultant related to 
mental health and policing as well as mental health 
and corrections; <tcoleman@sasktel.net>.] 
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Current Events 
Anna Okorokov

Research 

here are currently some very impressive studies 
underway in Canada, focusing on brain func-

tion and development. At Toronto Western Research 
Institute, a team headed by Andres Lozano is break-
ing ground with the first study of its kind where an 
implant in the brain is used to deliver electrical 
stimulation to Alzheimer’s patients.1 The first trial 
was done on six patients over the course of a year. 
Results have shown that the hippocampus is actually 
capable of growing as a result of the electrical stimu-
lation. The hippocampus is a small area of the brain 
responsible for memory and spatial navigation. Giv-
en that the hippocampus is the area most severely 
affected by the disease, the team’s second trial re-
sults are eagerly anticipated. Dr. Lozano and his 
team have already shown that deep brain stimulation 
surgery proves to work on Parkinson’s disease and 
drug resistant depression. More recently, patients 
suffering from chronic anorexia nervosa have also 
benefited from the treatment.2 

On the other side of the Great White North, the ac-
claimed NeuroDevNet, a Canadian Network of 
Centres of Excellence, received a further $19.6 mil-
lion in funding as well as a new Executive Director 
in Mr. Tom Philpott, who has vast experience in the 
health care sector.3 NeuroDevNet is dedicated to 
researching children’s brain development—
specifically, autism spectrum disorder, cerebral pal-
sy, and fetal alcohol spectrum disorder. Its research 
is consulted by policy makers and health care 
professionals, and, with the renewal for another 
five-year term, the network is hoping to develop 
diagnostic tools and treatment initiatives.4 An in-
vestigation into children’s brain development is 
also being led by Dr. Lara Boyd of the Faculty of 
Medicine at the University of British Columbia. 
Her specialty lies in treating adult patients who 

have suffered brain damage as a result of loss of 
blood flow. She is applying that experience to test 
the hypothesis that cognitive brain exercises are 
capable of changing the brain on a cellular level or 
remapping its signal pathways altogether.5 She de-
rived her inspiration from the private school, Eaton 
Arrowsmith, which caters to students with learning 
difficulties by offering a curriculum based on the 
concept of neuroplasticity.6 Founded by Barbara 
Arrowsmith-Young in 1980, the school bases its 
curriculum on the brain exercises she developed as 
a young adult while battling her own learning im-
pairments.7 If neuroplasticity is shown to improve 
children’s brain function, the results of Dr. Boyd’s 
research have the potential to completely reshape 
the provincial education curriculums not only for 
special needs children but across the board. 

At the University of Toronto, two interrelated stud-
ies relating to brain development are also under 
way. Associate Professor Alice Eriks-Brophy and 
Hillary Ganek are using the LENA device, a small 
word pedometer used to track children’s conversa-
tions, to determine how culture influences parents’ 
communication with their children.8 An apt study is 
to be conducted in Toronto, the world’s most mul-
ticultural city and the hub of Canadian business. 
Business is after all, at its core, shaped by human 
relationships. 

Appointments 

• Dr. Thomas Forbes is joining the Peter Munk 
Cardiac Centre as the Chair in the Division of 
Vascular Surgery at the University of Toronto. 
Dr. Forbes is coming from the University of 
Western Ontario, where he served as Division 
Chair and Chief of Vascular Surgery for 15 years. 

• Ms. Andrea Nalyzyty has been appointed 
as Governor to the Canadian Centre for 

T
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Occupations Health and Safety. Ms. Nalyzyty was 
previously Vice-President, Employee Relations, 
Policy, Governance and HR Operations at 
the Canadian Imperial Bank of Commerce. 

• Ms. Colleen Stockley has been appointed Deputy 
Minister of Health in Nunavut. Ms. Stockley is 
coming from the Department of Health and 
Community Services in Newfoundland and 
Labrador, where she was the Assistant Deputy 
Minister (Acting) of the Professional Services 
Branch. 

Events 

May 19–22 “The Dorothy Wylie Health Leaders 
Institute: Leading in Complex Environments … 
Finding the Courage to Lead” conference will take 
place in Toronto, Ontario. 

May 21–22 The Fifth Biennial “Critical Issues in 
Health Law: A National Summit” will take place in 
Banff, Alberta. 

May 21–22 “Mental Health in the Hospital Setting 
Conference” will take place at the Marriott Bloor in 
Yorkville, Toronto, Ontario. 

May 25–28 “CAHSPR Conference 2015” will take 
place at the Hotel Bonaventure, Montreal, Quebec. 

May 27–29 “OACCAC Achieving Excellence 
Together Conference 2015” will take place at the 
Westin Harbour Castle, Toronto, Ontario. 

May 29–30 “Global Telehealth 2015” will take 
place in Toronto, Ontario. 

June 3 “The Gerry & Nancy Pencer Brain Trust 
Annual Gala” will take place at a private estate in 
Toronto, Ontario. The event will feature Trooper 
and other artists, with sponsorship starting at 
$1,800. Last year’s “A Night at the Castle” in 
Toronto’s Casa Loma raised $550,000.00. The 
funds aid in research and patient care at the Gerry 
& Nancy Pencer Brain Tumor Centre at Princess 
Margaret Hospital, the largest brain tumor centre in 
Canada. 

June 9–10 “The 2nd Annual Emergency Depart-
ment Management Conference” will take place at 
the Four Points by Sheraton in Halifax, Nova Scotia. 

June 15–19 “Community Health Leadership 
Program: Equipping Community Health System 
Leaders for the Future” will take place at Rotman 
School of Management, University of Toronto, 
Ontario. 

July 13–15 “The 4th International Conference 
and Exhibition on Pathology” will take place in 
New Orleans, LA.
                                                           
1  See Mark Witten, “Deep Brain Stimulation: How Far Can 

It Go?”, Edge, Winter 2013, <http:// 
www.research.utoronto.ca/edge/winter2013/ 
deep-brain-stimulation/>; see also CTVNews, “Canadian 
Researchers Use Electricity to Stimulate Brains of 
Alzheimer’s Patients” (February 4, 2015), <http:// 
www.ctvnews.ca/health/health-headlines/ 
canadian-researchers-use-electricity-to-stimulate-brains-
of-alzheimer-s-patients-1.2221623>. 

2  See UHN Newsroom,“UHN in the News: Deep Brain 
Stimulation Continues to Help in Treatment of Chronic 
Anorexia Nervosa Patients”, March 10, 2015, <http:// 
www.uhn.ca/corporate/News/Pages/deep_brain_ 
stimulation_continues_to_help_in_treatment.aspx>. 

3  See NeuroDevNet, “NeuroDevNet Welcomes Mr. Tom 
Philpot as Its Executive Director”, March 10, 2015, 
<http://www.neurodevnet.ca/news/neurodevnet-
welcomes-mr-tom-philpott-its-executive-director>. 

4  Faculty of Medicine, University of British Columbia, 
“NeuroDevNet Gains Renewed Funding”, January 16, 
2015, <http://med.ubc.ca/neurodevnet-gains-renewed-
funding/>. 

5  Faculty of Medicine, University of British Columbia, 
“Brain Change”, February 2, 2015, <http:// 
med.ubc.ca/brain-change/>. 

6  See, for example, Eaton Arrowsmith School online, 
http://www.eatonarrowsmithschool.com/ 
the-eas-difference/. 

7  Sarah Barmak, “Step by Painful Step, She Built a Better 
Brain”, Globe and Mail, June 1, 2012, <http:// 
www.theglobeandmail.com/arts/books-and-media/ 
the-woman-who-changed-her-brain-barbara-arrowsmith-
young/article4225057/>. 

8  Sara Mojtehedzadeh, “How Closing the ‘Word Gap’ 
Could Give Poorer Kids an Equal Chance at Success”, 
Toronto Star, February 4, 2015, <http:// 
www.thestar.com/yourtoronto/education/2015/02/04/ 
how-closing-the-word-gap-could-give-poorer-kids-an-
equal-chance-at-success.html>. 
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