
The push is on for more disclosure

W hat does the public know 
about the people they 

trust, such as those who pro-
vide them with health care? 
Conversely, do health care prac-
titioners have any right to pri-
vacy? In answering these ques-
tions we want to strike the right 
balance, but it’s almost impos-
sible because things are 
changing constantly. However, 
the public insists that regula-
tors keep trying.

The media has recently 
reported on what regulators are 
doing to protect the public, 
including how Ontario’s 
Ombudsperson has addressed 
the shocking cases of unlicensed 
day care facilities, and pain 
clinics which have unwittingly 
spread disease. A common 
theme in the coverage is that 
the public does not have enough 
information to make informed 
choices about the people who 
take care of them. This is not 
surprising. In fact, the public 
actually has access to very little 
information about these profes-
sionals, notwithstanding unreli-
able consumer-rating websites. 
For example, the public can 
generally access only certain 
information about health care 
professionals, such as:
n Basic contact information;
n Details of the health care 
practitioner’s class of registra-
tion and specialist status, and 
the terms, conditions and lim-
itations on their certificate of 
registration;
n A notation of every matter 
which has been referred to the 
regulator’s discipline commit-
tee until the matter is resolved;
n A synopsis of the decision, 

and every disciplinary and 
incapacity proceeding, along 
with a notation of every single 
finding of professional negli-
gence or malpractice; and
n A notation that a practitioner 
has resigned, and has agreed to 

never practise again in Ontario.
That is most of it. But what 

about matters not deemed to be 
serious enough to proceed to 
the discipline committee? 
There are a great many of those. 
According to the College of 

Physicians and Surgeons of 
Ontario, only two per cent of 
complaints end up at the disci-
pline-committee stage. The fig-
ure is similar for lawyers. 
According to reported statis-
tics, only 100 of the 4,700 com-
plaints received by the Law 
Society of Upper Canada each 
year prompt a public disciplin-
ary hearing.

According to The Toronto Star, 
the public was shut out of a 
complaint involving two lawyers 
who had allegedly been part of 
the bribery scandal concerning 
Senator Mike Duffy, who last 
July was charged with 31 crim-
inal offences including fraud, 
breach of trust and bribery.

“The law professor who com-
plained about two lawyers for 
their role in the $90,000 pay-
ment says the public has a ‘right 
to know’ more about the law 
society investigations,” the Star 
wrote. The law professor called 
this “a black box.”

Although the complaints were 
dismissed, the person bringing 
them felt shut out of the pro-
cess, probably because most 
complaints and investigations 
are generally kept confidential. 
The law society said that its 
policy is to provide the public 
and media with as much infor-
mation as it can under the law.

In terms of health care, with-
out changes to their bylaws, 
regulators can only publicly 
discuss an ongoing investiga-
tion “if there is a compelling 
public interest in the disclosure 
of that information.” This is 
according to Subsection 36(1)
(g) of the Regulated Health Pro-
fessions Act.

The provincial government 
wants action. Eric Hoskins, 
Minister of Health and Long-
Term Care, has demanded 
greater transparency from 
Ontario’s health colleges, asking 
them to report on the steps being 
taken toward this end. The regu-
lators did so in December.

Some practitioners have resisted 

the trends, claiming they have a 
right to be presumed innocent 
and asserting that many com-
plaints, even frivolous or innocu-
ous ones, have the potential to 
ruin careers. Some regulators say 
that disclosing investigations 
could compromise their ability to 
find the information they need. 
They say it’s no coincidence that 
police rarely publicize their 
ongoing investigations unless 
there is a good reason.

While the debate continues, 
some health care colleges have 
already amended their by-laws 
by setting out information that 
must be contained on their 
registers, while others are act-
ively amending them. Many are 
doing so in two phases. For 
example, right now the College 
of Physicians and Surgeons of 
Ontario is seeking feedback on 
its Transparency Pro-
ject — Phase 2. Its website 
phrased it this way:

“What do patients need to 
know about physicians to make 
informed health-care deci-
sions? The College is currently 
looking to expand the informa-
tion available about physicians 
on our public register, and we’re 
asking for your feedback.”

With these changes, all regu-
lators can publicize decisions 
that fall short of discipline. This 
could include when they order 
practitioners to undergo addi-
tional education or remediation 
programs, cautions, and under-
takings. It could also include 
revealing information about 
criminal charges, bail condi-
tions, and disciplinary action 
taken in other jurisdictions.

The public is demanding it, 
and everyone is listening.

Bernie LeBlanc and Marc Spector 
are partners with Steinecke 
Maciura LeBlanc, which acts in 
some capacity for most health 
colleges in Ontario, and for about 
40 regulators in all. The firm also 
acts for the Federation of Health 
Regulatory Colleges of Ontario.
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Health care practitioners should be ready for less privacy as regulators respond to public demand

In terms of health care, without changes to their 
bylaws, regulators can only publicly discuss an 
ongoing investigation ‘if there is a compelling public 
interest in the disclosure of that information.’
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